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LETTERS 


An Incorrect Location 

I was delighted to receive my Feb- 
ruary issue of the Journal with the 
photograph of the Chihuly exhibit 
adorning the front cover. I was sad- 
dened, however, to see on page 2 that 
the Fairchild Tropical Botanic Garden 
was geographically misplaced. It is 
proudly located in the City of Coral 
Gables! 
DONALD SLESNICK, MAyor 
Coral Gables 


Author’s Clarification 

In “Common Law Writs: From the 
Practical to the Extraordinary” (Feb- 
ruary), the author indicated that “a 
nonfinal order issued by an adminis- 
trative agency governed by the APA 
is also reviewable by certiorari,” citing 
Florida Rule of Appellate Procedure 
9.100(c)(3). Florida courts have iden- 
tified the district court’s continuing 
common law authority to issue an 
original writ to an administrative 
agency, which falls within the defini- 
tion of lower tribunal under Florida 
Rule of Appellate Procedure 9.020. 
See Fla. Leisure Acquisition Corp. v. 
Fla. Comm’n on Human Relations, 
639 So. 2d 1028, 1029 (Fla. lst DCA 
1994) (Cobb, J., concurring specially) 
(characterizing the district court’s 
authority to review a nonfinal order 
issued by the Florida Commission on 
Human Relations as certiorari); Dep’t 
of Prof’'l Regulation v. Smith, 451 So. 
2d 872 (Fla. 1st DCA 1984) (denying 
petition for writ of certiorari directed 
to a nonfinal order because an ad- 


equate remedy at law existed, but 
noting that a hearing officer arguably 
falls within the definition of lower 
tribunal under Rule 9.020, potentially 
supporting a district court’s inherent 
authority to issue a common law writ 
of certiorari); Talbott & Drake, Inc. v. 
Fla. Real Estate Comm’n, 370 So. 2d 
1153 (Fla. 4th DCA 1978) (recognizing 
the right to seek certiorari to review a 
nonfinal agency order but denying the 
petition due to an adequate remedy 
on plenary review). However, there is 
also authority for the proposition that 
a petition filed under Rule 9.100(c)(3), 
while analogous to and treated identi- 
cally to a certiorari petition procedur- 
ally and substantively, is technically 
not a common law writ because the 
authority for the petition is derived 
from Chapter 120 and codified under 
Rule 9.100. See State Office of Ins. 
Regulation v AIO Ins. Co., 870 So. 2d 
963, 964 (Fla. 1st DCA 2004) (treat- 
ing petition for writ of certiorari as 
petition to review nonfinal agency 
action). Accordingly, while the district 
court may have authority to issue the 
common law writ of certiorari, when 
seeking review of a nonfinal agency 
order governed by the Administra- 
tive Procedure Act in a district court 
pursuant to FS. §120.68(1) and Rule 
9.100(c)(3), the practitioner should 
first file a petition to review nonfinal 
agency action, which is governed by 
the same procedures and substantive 
principles applicable to certiorari as 
outlined in the article. 

JACK R. REITER 
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“| do solemnly swear: 


“| will support the Constitution of the United States and the Constitution of the State of Florida; 
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“| will not counsel or maintain any suit or proceedings which shall appear to me to be unjust, 
nor any defense except such as | believe to be honestly debatable under the law of the land; 

“| will employ for the purpose of maintaining the causes confided to me such means only as 
are consistent with truth and honor, and will never seek to mislead the judge or jury by any artifice 


or false statement of fact or law; 


“} will maintain the confidence and preserve invioiate the secrets of my clients, and will accept 
no compensation in connection with their business except from them or with their knowledge 


and approval; 


“! will abstain from all offensive personality and advance no fact prejudicial to the honor or repu- 
tation of a party or witness, unless required by the justice of the cause with which | am charged; 

“| will never reject, from any consideration personal to myself, the cause of the defenseless or 
oppressed, or delay anyone’s cause for lucre or malice. So help me God.” 
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PRESIDENT’ S PAGE 


By Alan B. Bookman 


Justice Should Never Be Denied 


t doesn’t matter whether you 

are a Republican or Democrat, 

prosecutor or criminal defense 

attorney, conservative or lib- 
eral — or somewhere in between. 
Consensus is mounting that DNA 
evidence is science of such certainty 
that it has both the power to lock up 
the guilty and set the innocent free. 
It’s all about finding the truth and 
nothing but the truth. 

That’s why The Florida Bar has 
added its voice to the chorus that 
there should be no deadline on in- 
nocence. We advocate the passage of 
legislation that would do away with 
the current July 1, 2006, deadline on 
postconviction DNA testing. 

This marks a golden opportunity 
for all three branches of government 
to work together to make Florida a 
model for criminal justice. 

Already, Gov. Jeb Bush has signed 
an executive order to preserve physi- 
cal evidence for postconviction DNA 
testing, saying, “the destruction 
of this evidence could potentially 
enable the innocent to be wrongly 
convicted and the guilty to go free.” 

The Florida Supreme Court has 
temporarily extended the October 
1, 2005, deadline on postconviction 
DNA testing until July 1, 2006. 
Before that, the court had already 
extended a two-year deadline origi- 
nally set by the legislature, when 
it was obvious the time frame was 
too short. More than 1,000 petitions 
for review have piled up at the two- 


lawyer office of the Florida Innocence 
Initiative in Tallahassee. 

Meanwhile, legislators are work- 
ing on a permanent end to the 
deadline that would be retroactive 
to October 1, 2005. 

Even before the regular legislative 
session began March 7, the Gov- 
ernmental Operations Committee 
substitute for HB 61, co-sponsored 
by Rep. John Quinones, R-Kissim- 
mee, and Rep. Ellyn Bogdanoff, R-Ft. 
Lauderdale, and SB 186, sponsored 
by Sen. Alex Villalobos, R-Miami 
— both identical bills — had already 
unanimously passed out of commit- 
tees in each chamber. These bills 
include the opportunity for DNA 


testing, even for those who have 
entered no contest or guilty pleas, 
recognizing that sometimes even 
the innocent are persuaded — by 
any number of reasons — to “plead 
out.” 

Nationally, seven inmates who 
entered into plea agreements have 
later been cleared by DNA evi- 
dence. 

David Rothman, a Miami criminal 
defense attorney and member of your 
Florida Bar’s Board of Governors, 
testified eloquently at both the 
House and Senate criminal justice 
committees on Jan. 25 to show the 
Bar’s support. 

“How can we possibly refuse to 
allow inmates to use the advances 
of science to demonstrate that they 
have been wrongfully incarcerated 
and may be facing death wrongfully, 
whether they plead or were found 
guilty by a jury? How can we look 
ourselves in the mirror?” Rothman 
asked lawmakers. 

“Incredibly, we in the criminal 
justice system can fail. It’s not an- 
ecdotal. It’s empirical. We will fail 
again.” 

Those failures have faces. 

In just a year and a half in Florida, 
three men wrongfully convicted of 
rape, all of whom spent more than 
two decades in prison, were freed 
by DNA evidence. Wilton Dedge 
gained his freedom in August 2004 
after spending 22 years in prison 
for a rape he did not commit. In Au- 


This marks a golden opportunity for all three branches 
of government to work together to make Florida a model 
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gust 2005, Luis Diaz, who spent 26 
years in prison wrongly convicted as 
Miami's “Bird Road Rapist” respon- 
sible for 25 attacks from 1977-79, 
was freed. In January, exonerating 
DNA evidence opened the cell door 
for Alan Crotzer who spent 24 years 
in prison for a rape and robbery he 
did not commit. 

Before that, Jerry Frank Townsend 
was wrongly convicted of four mur- 
ders and freed in 2001 after 21 
years in prison. Frank Lee Smith 
had already died of cancer when 11 
months later DNA evidence exoner- 
ated him of rape and murder that 
kept him locked on death row for 


14 years. 
That’s just the Florida story. 
Nationwide, 173 inmates have 
been exonerated by DNA evidence, 
according to the Innocence Project. 
All of these exonerations are the 
product of modern science coupled 
with true commitment to justice by 
lawyers, many working pro bono. 
The Bar’s Board of Governors 
unanimously passed the following 
legislative position: “The Florida 
Bar supports making DNA testing 
a permanent and meaningful com- 
ponent of Florida’s criminal justice 
system — to help ensure that the 
real perpetrators of crimes are 


punished, that the freedom of in- 
nocent people is protected, and that 
the public’s trust and confidence in 
the judicial process are not dimin- 
ished.” 

It does not weaken, but rather 
strengthens, the integrity of the ju- 
dicial system when we are not afraid 
to admit we make mistakes and 
work together to make amends. 
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CRAWFORD’S IMPACT 
ON FLORIDA CRIMINAL LAW 


Whats In and Whats Out in the World of Hearsay 


by William D. Matthewman 


n 2004, the U.S. Supreme Court issued a ground- 

breaking opinion, Crawford v. Washington, 541 US. 36 

(2004), which is destined to have a far-reaching impact 

on Florida criminal law. This article will specifically 
address Crawford’s impact on the admissibility of certain 
types of hearsay statements in criminal cases in Florida, 
and what we may expect in the future.! 

In Crawford, the Supreme Court held that a testimo- 
nial hearsay statement is inadmissible at a criminal trial 
unless the declarant is shown to be unavailable and the 
party against whom the statement is admitted had an op- 
portunity for cross-examination. Crawford abrogated the 
long-standing rule of Ohio v. Roberts, 448 U.S. 56 (1980), 
which had previously permitted courts to admit testimonial 
hearsay if those statements possessed adequate “indicia of 
reliability.” Roberts conditioned admissibility of hearsay 
statements on whether the statement fell under a “firmly 
rooted hearsay exception” or bore “particularized guaran- 
tees of trust worthiness.” In overruling Roberts, the U.S. 
Supreme Court carefully analyzed the Sixth Amendment’s 
confrontation clause and determined that “testimonial 
hearsay” could only be admitted: a) upon a demonstration 
that the declarant is unavailable, and b) that the defendant 
had a prior opportunity for cross-examination. 

The Supreme Court, in dispatching to obscurity its 
prior “indicia of reliability” requirement, noted that the 
confrontation clause does not require that evidence be 
reliable “but that reliability be assessed in a particular 
manner.” Thus, Crawford has changed the admissibility 
of certain categories of hearsay statements in Florida 
criminal cases. 
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Police-controlled Taped Phone Calls 

What happens when the state seeks to introduce an au- 
diotape of a police-controlled phone conversation between 
a nontestifying co-defendant and the defendant? A survey 
of post-Crawford Florida cases reflects the likelihood that 
police-controlled phone calls are inadmissible in a criminal 
trial unless the declarant testifies at trial and is subject 
to cross-examination. In State v. Hernandez, 875 So. 2d 
1271 (Fla. 3d DCA 2004), rev. granted, 894 So. 2d 972, 
rev. dism’d., 911 So. 2d 95 (Fla. 2005), the court held that 
admission of a nontestifying co-defendant’s out-of-court 
statement to the defendant during a police-controlled, 
audiotaped phone conversation would, in light of Craw- 
ford, violate the Sixth Amendment confrontation clause 
because the defendant did not have an opportunity to 
cross-examine the co-defendant. In Hernandez, after the 
co-defendant’s arrest, the police persuaded him to engage 
in a controlled, audiotaped phone call to the defendant in 
an effort to obtain admissions from the defendant in the 
hopes that the he would incriminate himself. The Third 
District Court of Appeal had no difficulty finding such 
statements to be “testimonial.” The court also ruled that 
the statements of the co-defendant were inadmissible, 
even if the statements could have been classified as “adop- 
tive admissions.” The Hernandez court found that it was 
not bound by the Florida Supreme Court’s prior and very 
recent decision in Globe v. State, 877 So. 2d 663 (Fla. 2004), 
which held that admission of a co-defendant’s statements 
as adoptive admissions did not violate the confrontation 
clause, since Globe relied on Roberts which was overruled 
by Crawford. Accordingly, in cases of police-controlled 
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telephone conversations, such con- 
versations are likely inadmissible 
at trial unless the declarant testifies 
and is subject to cross-examination. 


Excited Utterances 

Prosecutors commonly rely upon 
the “excited utterance” hearsay ex- 
ception which permits the admission 
of damaging hearsay statements 
of a declarant against a defendant 
relating to a startling event when 
the statement was made while the 
declarant was under the stress of the 
event.” However, in light of Crawford, 
use of the excited utterance hearsay 
exception is now much more difficult 
for prosecutors. Whether an out-of- 
court statement asserted to be an 
“excited utterance” is admissible in 
a Florida criminal trial is a question 
of both state evidence law and consti- 
tutional confrontation law.’ The prof- 
fered excited utterance must first be 
admissible under the excited utter- 
ance exception in FS. §90.803(2). If 
the proffered statement is admissible 
as an excited utterance, that does not 
end the analysis. A determination 
that an out-of-court statement is an 
“excited utterance” under §90.803(2) 
merely means that the statement 
will not be excluded as hearsay.’ It 
may still be inadmissible for other 
reasons, however, such as a Sixth 
Amendment confrontation clause 
violation. Accordingly, before an ex- 
cited utterance may be admissible in 
a state criminal trial, it must meet 
the hearsay exception requirements 
of §90.803(2), and it must meet the 
confrontation clause requirements of 
Crawford. In Lopez v. State. 888 So. 
2d 693 (Fla. Ist DCA 1994), the First 


District Court of Appeal reversed a 
defendant’s conviction for posses- 
sion of a firearm by a convicted felon 
because the admitted excited utter- 
ance was testimonial and violative 
of the confrontation clause despite 
the defendant’s prior taking of a 
discovery deposition of the victim.° 

In Howard v. State, 902 So. 2d 878 
(Fla. 1st DCA 2005), the defendant 
was convicted of kidnapping to 
inflict bodily harm or to terrorize, 
and felony battery. The trial court 
admitted the “excited utterances” 
to a deputy sheriff made by a victim 
who was unavailable to testify at 
trial. The First District found such 
excited utterances to be “testimo- 
nial” and violative of the defendant’s 
confrontation rights. The defendant’s 
conviction was reversed. 

In Manuel v. State, 30 Fla. L. 
Weekly D1248 (Fla. 1st DCA 2005), 
the defendant was convicted of ag- 
gravated battery based in part on 
the victim’s “excited utterance” to a 
police officer as to how the victim was 
injured. The First District held that 
the victim’s statement was testimo- 
nial because it was made in response 
to the officer’s direct questioning. 
Further, the court held that the state 
did not demonstrate that the victim 
was unavailable. Finally, the court 
determined that the defendant did 
not have an adequate opportunity 
to confront the victim. Although the 
defendant had previously deposed 
the victim pre-trial, the prior discov- 
ery deposition of the victim was done 
only for purposes of discovery and 
not to perpetrate the victim’s testi- 
mony and, therefore, did not satisfy 
the confrontation clause. Therefore, 
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the excited utterance statement was 
inadmissible under Crawford. In 
Manuel, the First District reversed 
and remanded the defendant’s con- 
viction due to the trial court’s error in 
admitting the victim’s statement.® 

Recently, in Hammon v. Indiana, 
126 S. Ct. 552 (2005), the U. S. 
Supreme Court granted certiorari 
review of an Indiana case dealing 
with the admissibility of excited ut- 
terances in light of Crawford. The 
Hammon case involves the admis- 
sibility of statements made by a wife 
who reported she was the victim 
of domestic violence when police 
responded to her home.’ It is antici- 
pated that the U.S. Supreme Court’s 
decision in Hammon will clarify 
the law regarding the admission of 
excited utterances post-Crawford. 
Accordingly, practitioners should 
monitor this case for future guid- 
ance. 


Statements of Children 11 
Years Old or Younger 

In the past, statements of non- 
testifying children 11 years old or 
younger dealing with sexual abuse, 
child abuse, and neglect have often 
been admitted in Florida courts un- 
der the child victim hearsay excep- 
tion.* However, in light of Crawford, 
the analysis must change. In Con- 
treras v. State, 910 So. 2d 901 (Fla. 
4th DCA 2005), a split panel of the 
Fourth District held that admission 
of an alleged child victim’s state- 
ment to a coordinator of the child 
protection team in a sexual battery 
case violated the defendant’s right 
to confrontation. The trial judge 
in Contreras found the child to be 
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Florida law post-Crawford, appears to deal 
a death blow to DUI breath technician 
affidavits when the state fails to call the 
technician to testify at trial. 


unavailable because of an expert’s 
opinion that she would suffer severe 
emotional and psychological harm if 
she testified in person, and the court 
permitted the state to introduce 
the ex parte video statement of the 
child to the child protection team 
coordinator in lieu of the child’s live 
testimony. The Fourth District Court 
of Appeal held that the hearsay 
statements were testimonial and 
that two prior defense depositions of 
the alleged child victim were insuf- 
ficient to satisfy the cross-examina- 
tion requirement of Crawford.Thus, 
the conviction was reversed. 

In Mencos v. State, 909 So. 2d 349 
(Fla. 4th DCA 2005), the Fourth 
District Court of Appeal opined that 
statements made by a child victim 
to a police officer in response to the 
officer’s questions were testimonial 
and inadmissible under the Sixth 
Amendment’s confrontation clause, 
but statements made by the child 
to her mother about the sexual 
abuse, overheard by the officer, were 
nontestimonial and could be admit- 
ted in court without violating the 
confrontation clause. In affirming 
the defendant’s conviction, however, 
the court applied a harmless error 
analysis to the improper admis- 
sion of the testimonial statements. 
Conversely, in Contreras the court 
rejected the state’s harmless error 
argument regarding a Crawford vio- 
lation, stating that the prosecution’s 
“harmless error argument does little 
more than point to strong evidence of 
guilt, when the real test is whether 
the error could have conduced to a 
guilty verdict.” Accordingly, counsel 
should be aware of the possibility 
that the doctrine of harmless error 
may apply in the area of child-victim 
hearsay. 

In Somervell v. State, 883 So. 
2d 836 (Fla. 5th DCA 2004), the 
defendant was charged with lewd 
and lascivious conduct with respect 
to “D.Z.,” an eight-year-old male. 


D.Z. testified at trial and the state 
introduced a videotaped statement 
of D.Z. given to police. Rejecting the 
defendant’s argument that admis- 
sion of D.Z.’s videotaped statement 
to police violated his confrontation 
clause rights, the Fifth District Court 
of Appeal stated that “Mr. Somervell 
might be correct if the videotape had 
simply been received into evidence 
without an opportunity being afford- 
ed to cross-examine D.Z.” However, 
since D.Z. testified at trial and the 
defendant had a full and complete 
opportunity to cross-examine D.Z., 
the admission of the videotape did 
not offend the Sixth Amendment. 
The defendant’s conviction was af- 
firmed. This case highlights the fact 
that under Crawford, courts may 
look to the right of confrontation. 
The admission of evidence, such as 
out-of-court videotaped statements, 
will pass muster under Crawford in 
cases where the declarant testifies 
and is subject to cross-examination. 
In Blanton v. State, 880 So. 2d 798 
(Fla. 5th DCA 2004), rev. denied, SC 
04-1823 (2004), the defendant was 
charged with capital sexual battery 
on his 11-year-old adopted daughter. 
The child victim made a statement 
to a police investigator, recorded on 
audiotape, which incriminated the 
defendant. The trial court found that 
the child victim was legally unable to 
testify due to her psychological condi- 
tion and admitted the child victim’s 
statement to the police investigator 
at the nonjury trial. On appeal, the 
state conceded the child victim’s 
statement was testimonial, and the 
defendant did not challenge the trial 
court’s finding that the child victim 
was legally unavailable. In affirming 
the defendant’s conviction and life 
sentence, the Fifth District Court of 
Appeal determined that the taking of 
the child victim’s pretrial discovery 
deposition by the defendant satisfied 
the confrontation clause’s cross-ex- 
amination requirement.” 
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DUI Breath Technician 
Affidavits 

Breath technician affidavits often 
play a critical role in DUI convic- 
tions. In Belvin v. State, 30 Fla. L. 
Weekly D1421 (Fla. 4th DCA 2005), 
the state introduced a breath test 
affidavit without calling the breath 
test technician to testify. The Fourth 
District Court of Appeal reversed 
the conviction, finding that the sole 
purpose of the breath test affidavit 
prepared by law enforcement is for 
use at trial and, thus, falls squarely 
within Crawford’s “core class of ‘tes- 
timonial’ statements.” 

Likewise, in Shiver v. State, 900 So. 
2d 615 (Fla. 1st DCA 2005), the First 
District Court of Appeal held that 
the trial court erred in admitting a 
breath test affidavit into evidence 
in a felony DUI trial in violation of 
Crawford. Although the state trooper 
did testify at trial, since the breath 
test affidavit contained hearsay 
statements as to the breath test 
instrument’s maintenance which the 
trooper did not personally perform, 
that aspect of the breath test affida- 
vit was testimonial and improperly 
admitted.’ The defendant’s felony 
DUI conviction was reversed. 

Florida law post-Crawford, ap- 
pears to deal a death blow to DUI 
breath technician affidavits when 
the state fails to call the technician 
to testify at trial. Although the issue 
will be subject to further appeals and 
opinions, prosecutors should tread 
cautiously in this area and defense 
counsel should be alert to object to 
such hearsay affidavits. 


Department of Corrections’ 
Business Records 

When are business records tes- 
timonial in nature? In Peterson v. 
State, 911 So. 2d 184 (Fla. lst DCA 
2005), the First District Court of 
Appeal ruled that the Department of 
Corrections’ (DOC) business records 
were not “testimonial” as that term 
is used in Crawford. Accordingly, 
the trial court did not err in admit- 
ting the DOC business records over 
the defendant’s Crawford objection. 
In Peterson, the DOC records were 
being introduced to establish the 
defendant’s prison releasee reof- 
fender (PRR) status at sentencing. 
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In Desue v. State, 908 So. 2d 1116 
(Fla. lst DCA 2005), the court ruled 
that a computer printout of the De- 
partment of Corrections’ business 
records was admissible to establish 
the defendant’s prison release date. 
Although assuming for purposes of 
its opinion that the rule in Crawford 
applies at sentencing, the court went 
on to state that business records 
were nontestimonial and, therefore, 
admissible. Desue noted that its opin- 
ion “did not pertain to an affidavit 
prepared for use in a particular case 
masquerading as a business record” 
implying that such hearsay would be 
inadmissible.'' The court held that 
the confrontation clause does not 
require the exclusion of “nontestimo- 
nial” hearsay “that falls, as business 
records for which the predicate is 
proven under Florida law, within a 
firmly rooted exception to the rule 
excluding hearsay.” 

From these opinions it appears 
arguable that Crawford applies not 
only to trials, but also to sentencing 
hearings in Florida. Accordingly, 
counsel should be alert to raise all 
necessary Crawford objections at 
sentencing hearings just as they 
would be raised at trial. 


Lab Reports 

In Johnson v. State, 31 Fla. L. 
Weekly D125 (Fla. 2d DCA 2005), 
the defendant was convicted of 
cocaine possession and other drug- 
related offenses. At trial, the state 
introduced a Florida Department 
of Law Enforcement lab report es- 
tablishing the illegal nature of the 
substances allegedly possessed by 
the defendant. The Second District 
Court of Appeal found the FDLE 
lab report to be testimonial hearsay 
which had been improperly admitted 
despite the declarant’s availability to 
testify. The court held that an FDLE 
lab report prepared pursuant to a 
police investigation and admitted 
to establish an element of the crime 
is testimonial hearsay even if it is 
admitted as a business record. The 
court reversed the defendant’s con- 
victions on the three drug-related 
charges and certified the following 
question to the Supreme Court of 
Florida, “Does the admission of a 


Florida Department of Law En- 
forcement lab report establishing 
the illegal nature of substances pos- 
sessed by a defendant violate the 
confrontation clause and Crawford 
v. Washington, 541 U.S. 36 (2004), 
when the person who performed the 
lab test did not testify?” 

It would appear clear that such 
drug lab reports prepared by law 
enforcement experts clearly fall 
within Crawford’s reach. Convictions 
obtained upon the admission of lab 
reports without affording the defen- 
dant the right to cross-examine the 
declarant will likely be reversed. 


911 Calls 

Prosecutors often attempt to prove 
their cases by seeking the admis- 
sion of 911 recorded telephone calls. 
The admission of such 911 calls is 
now called into doubt as a result of 
Crawford. In Williams v. State, 909 
So. 2d 599 (Fla. 5th DCA 2005), the 
court ruled that admission of a 911 
tape did not violate the defendant’s 
right of confrontation. The court 
reasoned that statements made to 
a 911 operator were not testimonial 
and, thus, their admission was not 
improper under Crawford. 

In Towbridge v. State, 898 So. 2d 
1205 (Fla. 3d DCA 2005), the court 
held that a 911 tape was properly 
admitted as a “spontaneous state- 
ment” under FS. §90.803(1) (West 
2005). In affirming the defendant’s 
conviction, the court relied upon 
and agreed with the analysis of the 
Fifth District Court of Appeal in 
Herrera-Vega v. State, 888 So. 2d 
66 (Fla. 5th DCA 2004), which held 
that Crawford was inapplicable to 
spontaneous statements made by a 
child victim to her parents under FS. 
§90.803(23). It is interesting to note 
that Towbridge addressed the admis- 
sion of a 911 tape under §90.803(1), 
yet the Towbridge court relied on 
Herrera-Vega which addressed the 
admission of a child hearsay state- 
ment under §90.803(23). 

It appears that some courts are 
concluding that 911 calls are non- 
testimonial because the statement 
is not made in response to police 
questioning and because the purpose 
of the call is to obtain assistance, 


not make a record against some- 
one.” The U.S. Supreme Court, in 
Davis v. Washington, 126 S. Ct. 547 
(2005), has recently accepted certio- 
rari review in a Washington state 
case involving the admissibility of 
911 calls in light of Crawford. The 
Washington Supreme Court in Davis 
determined that in most cases, one 
who calls 911 for emergency help is 
not “bearing witness” and thus, the 
911 call will not be the equivalent of 
a testimonial statement, but a 911 
call to the police to report a crime 
may be the functional equivalent of 
testimony to a government agent and 
thus, testimonial in nature.'* Counsel 
litigating the admissibility of 911 
calls should pay close attention to 
this anticipated Supreme Court deci- 
sion. 


Type of Cross-Examination 
Necessary to Satisfy 
Defendant’s Right to Cross- 
examine Declarant 

A major issue in Florida which 
has not been resolved by the Florida 
Supreme Court or the U.S. Supreme 
Court, is the type of cross-examina- 
tion necessary to satisfy a defendant’s 
right to cross-examine a declarant 
under Crawford. In states such as 
Florida, where pre-trial depositions 
are permitted, does a defendant’s 
right to take a declarant’s pre-trial 
deposition qualify as Crawford-suf- 
ficient cross-examination? What if 
the defendant chooses not to take 
the declarant’s deposition? Does the 
actual taking of a pre-trial deposition 
of a declarant by a defendant satisfy 
this confrontation-clause based right 
to cross-examine? Or, must the de- 
fendant be afforded his or her right 
to cross-examine in the courtroom 
during trial? Florida decisions are 
currently split on these issues." 

This is a thorny issue which 
can only be flushed out by future 
Florida and federal decisions. Al- 
though an argument can be made 
that such pre-trial depositions do 
satisfy Crawford’s cross-examination 
requirement, it cannot be refuted 
that there is no cross-examination 
like trial cross-examination in the 
courtroom with all the attendant 
formalities and authority. Pretrial 
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depositions are often conducted in 
small, cramped, un-professional 
rooms. Some depositions have even 
been conducted in hallways. Depo- 
sitions are often not as focused or 
surgical as trial cross-examination. 
The stronger argument is that there 
is simply no pretrial substitute for 
in-court cross-examination of the 
declarant in the courtroom before a 
judge and quite often a jury.’ It may 
very well be a slippery slope, indeed, 
if the defendant’s prior opportunity 
to take a pre-trial deposition of a 
declarant, or a defendant’s actual 
pre-trial taking of a declarant’s de- 
position, is permitted to substitute 
for the in-court cross-examination. 
Future cases will certainly have to 
resolve the issue of whether pre- 
trial depositions, or the right to 
take such depositions, satisfies the 
cross-examination requirement of 
Crawford. 


How to Raise a 
Crawford Objection 

Counsel should be aware that the 
Fourth District has ruled that rais- 
ing a standard “hearsay” objection 
at trial does not preserve a Sixth 
Amendment confrontation clause 
objection.'® Relying on Lopez v. 
State, 888 So. 2d 693, 697 (Fla. 1st 
DCA 2004), the court noted that a 
Sixth Amendment confrontation 
clause objection “differs from the 
kind of protection that is afforded 
by State evidence rules governing 
the admission of hearsay.” 

Accordingly, counsel must be 
acutely aware at trial and at 
sentencing to assert both hearsay 
and Sixth Amendment Crawford 
confrontation objections, or risk 
waiver of the issue. 


Does Crawford v. 
Washington Apply 
Retroactively? 

A major issue which has aris- 
en in Florida courts is whether 
Crawford applies retroactively. 
Obviously, this is an issue of great 
importance to defendants who 
have been convicted based upon 
admission of testimonial hearsay 
statements. The Florida Supreme 
Court has answered this question 


in the negative, reasoning in part 
that if retroactive application of 
Crawford were allowed, “the ad- 
ministration of justice would be 
greatly affected.”"’ 


Conclusion 

Despite the fact that it was only 
decided a little more than one 
year ago, Crawford’s new cross- 
examination and confrontation 
clause analysis of the admission 
of testimonial hearsay has re- 
sulted in numerous reversals of 
criminal convictions in Florida and 
throughout the country, and has 
engendered numerous opinions. 
Some of the issues that will be 
clarified over the coming months 
and years include exactly what 
constitutes testimonial hearsay 
and what constitutes nontestimo- 
nial hearsay, what type and kind 
of cross-examination is required, 
when is a witness unavailable 
in the context of Crawford, and 
to what extent harmless error 
analysis applies to Crawford viola- 
tions. It’s a brave new world when 
dealing with hearsay statements 
in criminal cases, and prosecu- 
tors, defense counsel and judges 
should be particularly attentive 
to the changing landscape of the 
law regarding the admissibility 
of hearsay statements in criminal 
cases as Crawford issues percolate 
through the courts. O 


' For an excellent discussion of the 
interpretive problems posed by Craw- 
ford, see John F. Yetter, Wrestling With 
Crawford v. Washington and the New 
Constitutional Law, 78 Fia. B.J. 26 
(Oct. 2004). 

Fia. Star. §90.803(2) (West 2005). 

* Lopez v. State, 888 So. 2d 693, 696 
(Fla. 1st D.C.A. 2004). 

‘ Id. at 697. 

° It is unsettled whether a prior pre- 
trial discovery deposition of the de- 
clarant by the defendant satisfies the 
“cross-examination” requirement. The 
Fifth District disagrees with Lopez. See 
State v. Causey, 898 So. 2d 1096 (Fla. 
5th D.C.A. 2005). Further, the Lopez 
court certified conflict with Blanton v. 
State, 880 So. 2d 798 (Fla. 5th D.C.A. 
2004). Cf. Manuel v. State, 30 Fla. L. 
Weekly D1248 (Fla. 1st D.C.A. 2005). 

® The Manuel court certified conflict 
with the Fifth District Court of Ap- 
peal’s decision in Blanton v. State, 880 
So. 2d 798 (Fla. 5th D.C.A. 2004), on 
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the issue of whether a prior discovery 
deposition satisfies the confrontation 
clause’s cross-examination require- 
ment. See Manuel, supra note 6. 

7 The case below is Hammon v. State, 
829 N.E. 2d 444 (Ind. 2005). 

8 Fia. Stat. §90.803(23) (West 2005). 

® Blanton is in conflict or disagree- 
ment on this issue with Manuel v. 
State, 30 Fla. L. Weekly D1248 (Fla. 1st 
DCA 2005), Lopez v. State, 888 So. 2d 
693 (Fla. Ist D.C.A. 2004), and Belvin 
v. State, 30 Fla. L. Weekly D1421 (Fla. 
4th D.C.A. 2005). See supra notes 6 & 

10 Shiver, 900 So. 2d at 618-19. 

|! Desue, 908 So. 2d at 1118. 

See Lopez v. State, 888 So. 2d 693, 
699 (Fla. Ist D.C.A. 2004); but see 
People v. Cortes, 4 Misc. 3d 575, 781 
N.Y.S. 2d 401 (N.Y. Sup. Ct. 2004) (hold- 
ing that hearsay statements relating to 
an ongoing shooting contained in one 
911 tape were testimonial and violative 
of the confrontation clause). 

'S The case below is State v. Davis, 111 
P. 3d 844 (Wash. 2006). 

4 See, e.g., Manuel v. State, 30 Fla. L. 
Weekly D1248 (Fla. 1st D.C.A. 2005) 
(holding that although defendant had 
previously deposed the victim pre-trial, 
the prior discovery deposition was done 
only for purposes of discovery and not 
to perpetuate the victim’s testimony, 
and did not satisfy the confrontation 
clause); Blanton v. State, 880 So. 2d 
798 (Fla. 5th D.C.A. 2004) (holding the 
defendant’s taking of the child victim’s 
pre-trial deposition satisfied the con- 
frontation clause’s cross-examination 
requirement). 

'’ The Florida Rules of Criminal Pro- 
cedure permit a motion to perpetuate 
testimony, but only if supported by 
affidavits of credible persons show- 
ing that a prospective witness resides 
beyond the territorial jurisdiction of 
the court or may be unable to attend 
or be prevented from attending a trial 
or hearing, that the witness’ testimony 
is material, and that it is necessary to 
take the deposition to prevent a failure 
of justice. FLa. R. Crim. P. 3.190(j). 

'6 Mencos v. State, 909 So. 2d 349 (Fla. 
4th D.C.A. 2005). 

'’ Chandler v. Crosby, 916 So. 2d 728 
(Fla. 2005); Breedlove v. Crosby, 916 So. 
2d 726 (Fla. 2005). 


William D. Matthewman is a 
Florida Bar board certified criminal trial 
attorney. He has been involved in the 
criminal justice system for approximately 
30 years, first as a Miami police officer 
and for the past 22 years as an attorney. 
He is a shareholder in the South Florida 
law firm of Seiden, Alder & Matthew- 
man, P.A., with offices.in Boca Raton and 
Miami. 
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THE ACTION 
AIRNESS ACT 2005 


by John T. Kolinski 


he Class Action Fairness Act of 2005! was signed 

into law by President Bush on February 18, 2005. 

Pursuant to §9, it “shall apply to any civil action 

commenced on or after the date of enactment of 
this Act.” 

The act is the culmination of more than a decade of effort 
by interested persons to reform the law relating to class ac- 
tion lawsuits. Although virtually everyone involved in the 
continuing debate concedes that class action lawsuits have 
been a powerful and productive tool in curbing abuses both 
by government (i.e., civil rights, prisoner rights, enforce- 
ment of federal statutes and regulations) and corporations 
(defective products and myriad forms of consumer fraud), 
there has been growing concern about abuses of the class 
action process. The act attempts to address and correct 
certain abuses without adversely affecting the positive 
role class actions have played in preserving freedoms and 
protecting consumers from a host of genuine “bad acts,” 
many of which might not otherwise have been confronted 
and corrected.” 

The most obvious impact of the act is to allow a much 
larger number of class actions, previously barred from 
removal to federal court, to be removed by a defendant 
to federal court. Forum shopping and judge shopping 
have always been matters of concern to the overall ad- 
ministration of justice by our court system. State court 
judgments are entitled to full faith and credit under the 
US. Constitution. The wide fluctuation in approaches to 
resolving legal issues is to be expected from state to state, 
but is less acceptable and more problematic in areas where 
these decisions have impact and application beyond the 
state’s borders, as class action judgments and settlements 
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frequently do. The old saying that “the railroad never loses 
a case to a farmer in New York City and never wins one in 
Kansas” helps explain both the reason removal to federal 
courts was originally instituted and its expansion in the 
class action setting under the act. 

Plaintiffs might be rebuffed again and again in certain 
state court jurisdictions from having the desired class 
certified, but if they found even one state court judge who 
was favorably inclined to grant class certification, the 
success or even the anticipation of success in that class 
certification battle by plaintiff could “force” defendants 
to settle rather than risk a staggering adverse class ac- 
tion judgment. Such a judgment could have implications 
nationwide, far beyond the boundaries of any given state. 
Because of existing requirements that each plaintiff must 
meet the amount in controversy requirements for removal, 
the defendants were usually prevented from removing 
these cases to federal court even if plaintiffs did not name a 
nondiverse defendant. As will be discussed, the availability 
of removal to federal court has been vastly increased by 
the act in a variety of ways which now make state court 
judge shopping much more difficult and much less effec- 
tive in all but truly localized class actions. 

This article will explain what the act says; what it 
means to you and your clients; and alert you to certain 
issues which may arise based on its language, some of 
which may not have been intended by Congress, not that 
anybody has ever really understood what “Congressional 
intent,” means.* 

The substance of the statute is set forth in §§3, 4, and 
5.4 Section 3 provides for additional judicial scrutiny of 
so-called “coupon” settlements in which class members 
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receive a coupon for discounts on 
goods or services from the settling 
defendants, as well as limitations on 
the manner in which attorneys’ fees 
may be calculated in such cases. Its 
provisions will be added as Ch. 114 of 
Part V of the U. S. Code at 28 U.S.C. 
§1711 through §1715. 

Section 4 adds a new §(d) to 28 
U.S.C. §1332 expanding original 
“diversity” jurisdiction in the federal 
courts to include certain types of 
class actions in which the aggregated 
claims of the class exceed $5,000,000. 
It provides guidance to the district 
courts regarding how to determine 
which actions are encompassed by 
the new rules and which class ac- 
tions may and “shall” be remanded 
to state court pursuant to §5. It also 
creates a new category of “mass ac- 
tions,” which further enhance the 
defendants’ prospects for removal 
of significant individual claims pre- 
viously sought to be cloaked from 
removability. 

Section 5 adds §1453 to Ch. 89 of 
Title 28 (28 U.S.C. §1453) entitled 
“Removal of class actions.” It ex- 
pands removal jurisdiction for class 
actions in which the aggregated 
claims exceed $5,000,000. It also 
provides for federal appeal of district 
court decisions ordering and denying 
remand to state court of class actions 
removed pursuant to this newly cre- 
ated section. 


Attorneys’ Fees Based 
on “Coupon” Settlements 
Restricted 

Section 3 of the act addressed 
the concern that many class action 
lawsuits provided “windfalls” for the 
lawyers representing the plaintiff 
class but little or nothing of sub- 
stance for the plaintiff class itself.° 
Because of the binding nature of 
many class action judgments on the 
plaintiff class, defendant corpora- 
tions had strong incentives to settle 
class action complaints quickly and 
as quietly as possible by paying “trib- 
ute” to plaintiff's class counsel in 
exchange for a “coupon” settlement 
which cost the defendant practically 
nothing and ensured freedom from 
future lawsuits by people who more 
often than not had no idea they were 


part of the class in the first place. 
After defining certain terms used 

throughout the chapter,® §3 ad- 

dresses “coupon settlements.” 


Sec. 1712. Coupon settlements 

(a) Contingent Fees in Coupon Settle- 
ments - If a proposed settlement in a 
class action provides for a recovery of 
coupons to a class member, the portion of 
any attorney’s fee award to class counsel 
that is attributable to the award of the 
coupons shall be based on the value to 
class members of the coupons that are 
redeemed. 

(b) Other Attorney’s Fee Awards in 
Coupon Settlements - (1) In General - If 
a proposed settlement in a class action 
provides for a recovery of coupons to class 
members, and a portion of the recovery of 
the coupons is not used to determine the 
attorney’s fee to be paid to class counsel, 
any attorney’s fee award shall be based 
upon the amount of time class counsel 
reasonably expended working on the ac- 
tion. (2) Court Approval - Any attorney’s 
fee under this subsection shall be subject 
to approval by the court and shall include 
an appropriate attorney’s fee, if any, for 
obtaining equitable relief, including an 
injunction, if applicable. Nothing in this 
subsection shall be construed to prohibit 
application of a lodestar with a multiplier 
method of determining attorney’s fees. 
(Emphasis added.) 

(d) Settlement Valuation Expertise 
- In aclass action involving the awarding 
of coupons, the court may, in its discretion 
upon the motion of a party, receive expert 
testimony from a witness qualified to 
provide information on the actual value 
to the class members of the coupons that 
are redeemed. 


There are three significant chang- 
es to the law encompassed by §3. 

First, attorneys’ fees can no longer 
be based on the inflated potential cost 
to defendant of coupon redemption. 
Typically, only a small percentage— 
usually one to 10 percent—of settle- 
ment coupons are ever redeemed. 
The attorneys’ fees awarded must 
be based on the “redeemed” value of 
coupons, not the total possible value. 
It is unclear whether this requires or 
permits the court to wait for a period 
of time to allow redemption to occur 
before making this fee award or 
whether the court may “estimate” the 
redeemed value in advance based on 
expert testimony and other evidence. 
Assuming the latter to be a permis- 
sible approach as appears to be the 
case, it is unclear whether the court 
may award an “estimated” fee subject 
to a proviso for a fee adjustment, 
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upward or downward, if the amount 
of redeemed coupons is greater or 
lesser than anticipated. 

Second, plaintiff class attorneys 
cannot circumvent the “redeemed 
value” diminution in attorneys’ fees 
by deciding not to use “coupon value” 
to determine attorneys’ fees. If cou- 
pons are part of the award to plaintiff 
class, and if plaintiff class attorneys 
do not use the value of the coupons 
redeemed to determine the value of 
the result on which their fees are to 
be based, “any attorney’s fee award 
shall be based upon the amount 
of time class counsel reasonably 
expended working on the action.” 
Although the statute expressly does 
not disapprove the use of a lodestar 
(which sounds awkward but is not 
the same thing as expressly approv- 
ing lodestar awards), the fees must 
be “time based” and not “value based” 
unless the “redeemed value” of the 
coupons awarded is used. 

Third, Congress is plainly sug- 
gesting that it wants the courts to 
do a better job of protecting plaintiff 
class members rather than awarding 
unwarranted windfalls to plaintiff 
class attorneys. At the same time, 
however, Congress wants the fed- 
eral courts to provide this laudable 
protection and “heightened scrutiny” 
despite the ever-increasing caseloads 
being handled by the federal judicia- 
ry, which the act has just increased, 
possibly dramatically. The act did 
not come with any additional federal 
district court judges.’ 


Attorneys’ Fees Must Correspond 
to Benefits 


Sec. 1713. Protection against loss by class 
members 

The court may approve a proposed set- 
tlement under which any class member 
is obligated to pay sums to class counsel 
that would result in a net loss to the class 
member only if the court makes a written 
finding that nonmonetary benefits to the 
class member substantially outweigh the 
monetary loss. (Emphasis added.) 


This might well be called the “Mar- 
tha Preston”® clause. Ms. Preston 
received a $4 monetary benefit in 
a class action settlement involving 
mortgage services for which her 
escrow account was debited $80 in 
attorneys’ fees (plaintiff class at- 
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torneys recovered $8 million). When 
she sued to undo the settlement in 
Wisconsin where she lived, she was 
sued in Alabama by her attorneys for 
$25 million. 

Courts have always been required 
to pass upon the fairness of class 
settlements. It is questionable how 
much §1713 adds to protection of 
class members by requiring the 
approving judge to explain the 
non-monetary benefit in the order. 
Despite the laudable intent of the 
provision, the court must continue to 
be able to rely upon the integrity and 
professionalism of respective coun- 
sel to evaluate and approve a class 
settlement unless the judge is willing 
to expend the tremendous time and 
energy required to independently 
review, analyze, and pass upon the 
fairness of the proposed settlement. 

Plaintiff class counsel are, of 
course, responsible as fiduciaries to 
represent the class zealously within 
the bounds of the law and obtain the 
best settlement possible. This section 
of the act reflects a concern about 


only and 's not a contract. It 1s intended 10 prowde a general overmew of the products a 


the ability of plaintiff class counsel 
to perform this function when they 
stand to recover fees from the settle- 
ment in excess of the monetary sums 
received by class members. Thus, the 
court is directed to explain why the 
settlement is fair despite plaintiff 
class members sustaining a net mon- 
etary loss based on the nonmonetary 
benefits being received. 

The pendulum, at least in the con- 
text of §1713, is arguably swinging 
back from the desirability of settle- 
ment versus trial at almost any cost 
to “fairness” to the class members. 
How do we ensure that fairness? 
Apparently, at least as embodied 
in this provision of this act, we no 
longer fully trust plaintiff class 
counsel to represent the interests 
of the “public,” as embodied in the 
class of persons they represent. This 
creates a void that must be filled by 
the judicial branch. The only other 
alternative is to appoint “neutral” 
“unbiased” “friends of the court” 
to analyze and approve the settle- 
ments, which accomplishes nothing 
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more than to add another layer of 
bureaucracy of highly questionable 
value. As discussed below, the act 
requires notice of settlements to 
governmental agencies which may 
have an interest in reviewing and 
passing upon the settlements, but 
does not require these agencies to 
do anything in response to receipt 
of this newly required notification. 


Favoritism Based on 
Geographic Proximity Prohibited 
Sec. 1714. Protection against discrimina- 
tion based on geographic location 

The court may not approve a proposed 
settlement that provides for the payment 
of greater sums to some class members 
than to others solely on the basis that 
the class members to whom the greater 
sums are to be paid are located in closer 
geographic proximity to the court. 


The premise of this section appears 
to be that some judges favor their lo- 
cal constituencies over persons far- 
ther removed from the courthouse. 
Assuming the legitimacy of this 
problem, it is questionable whether 
this provision is likely to alter their 
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As interpreted by this author, allocating 
damages based on geographic proximity to 
the occurrence, versus the courthouse, does 


not violate the act. 


conduct significantly. If counsel 
were able to draft class settlements 
which favored certain class members 
“solely” based on geography, and ei- 
ther “sneak them by” federal judges 
or have the judge “wink” at them, 
will not these counsel and judges be 
able to accomplish the same thing 
using other means? In a toxic spill 
situation, geographic proximity to 
the spill may be a legitimate means 
of approximating the level of damage 
to the victims. As interpreted by this 
author, allocating damages based on 
geographic proximity to the occur- 
rence, versus the courthouse, does 
not violate the act. 

Moreover, if one of the principal 
motivating factors of the act is the 
preference for federal court adjudi- 
cation over state court, presumably 
to mitigate precisely the type of 
geographic bias and forum shopping 
sought to be curtailed by this section 
specifically and this act generally, 
should not Congress be willing to 
trust the federal judiciary to be fair 
considering all relevant circumstanc- 
es rather than tying the judiciary’s 
hands? Haven’t mandatory sentenc- 
ing guidelines and other attempts 
to limit judicial discretion taught us 
that restricting the court’s ability to 
be “unfair,” almost always has the 
corresponding effect of limiting its 
ability to be “fair”? 


“Appropriate” Federal and 
State Notification of Settlement 


Sec. 1715. Notifications to appropriate 
Federal and State officials [as defined in 
subpart (a)] 

(b) In General - Not later than 10 days 
after a proposed settlement of a class ac- 
tion is filed in court, each defendant that 
is participating in the proposed settle- 
ment shall serve upon the appropriate 
State official of each State in which a 
class member resides and the appropriate 
Federal official, a notice of the proposed 
settlement consisting of -- 

(1) a copy of the complaint. . .; 


(2) notice of any scheduled judicial 
hearing in the class action ; 

(3) any proposed or final notification 
to class members . . .; and (B) a proposed 
settlement of a class action ; 

(4) any proposed or final class action 
settlement; 

(5) any settlement or other agreement 
contemporaneously made between class 
counsel and counsel for the defendants; 

(6) any final judgment or notice of 
dismissal; 

(7)(A) if feasible, the names of class 
members who reside in each State .. .; 
or (B) . . . a reasonable estimate of the 
number of class members residing in each 
State and the estimated proportionate 
share of the claims of such members to 
the entire settlement; and 

(8) any written judicial opinion re- 
lating to the materials described under 
subparagraphs (3) through (6). 


(f) Rule of Construction - Nothing in this 
section shall be construed to expand the 
authority of, or impose any obligations, 
duties, or responsibilities upon, Federal or 
State officials.” (Emphasis added.) 


Similar notice must be sent to fed- 
eral and state depository regulators 
in cases involving financial institu- 
tions subject to their regulation.’ Fi- 
nal approval of the class settlement 
may not be issued earlier than 90 
days after the last official required 
to be notified has been notified.’ If 
the required notices are not provided 
in accordance with the act, class 
members may refuse to comply with 
and to be bound by the settlement or 
consent decree in their case.!! 

The notice provision requires 
specified state and federal govern- 
ment regulatory authorities to be 
notified prior to the approval of a 
class settlement. The notion that 
such a notice requirement is going 
to strike fear and/or “fairness” into 
the hearts of the settling plaintiff 
class counsel to “get more” or defense 
counsel to “give more” to avoid hav- 
ing a state or federal regulatory body 
raise its eyebrows at the settlement 
is questionable. State and federal 
regulators are already “deep in al- 
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ligators” and not looking for new 
swamps to drain. 

Note that the provision expressly 
absolves these regulators from having 
to do anything upon receipt of these 
newly required notices.’ Neverthe- 
less, there may be some salutary 
effect to requiring such notice. It 
will allow federal and state regula- 
tory bodies to become involved in the 
settlement process if and when they 
decide an important issue is at stake. 
At a minimun, it will prevent such 
bodies from disavowing knowledge 
of a “bad” settlement after the fact. 


Increased Federal Diversity 
Jurisdiction for Class Actions 

Section 4 (New 28 U.S.C. §1332(d)) 
includes the following: 


Sec. 4. Federal District Court Jurisdiction 
for Interstate Class Actions. 

(a) Application of Federal Diversity 
Jurisdiction - Section 1332 is amended- 
- (1) by redesignating subsection (d) as 
subsection (e); and (2) by inserting after 
subsection (c) the following: (d)(1) In this 
subsection -- 

(A) the term “class” means all of the 
class members in a class action; 

(B) the term “class action” means any 
civil action filed under rule 23 of the Fed- 
eral Rules of Civil Procedure or similar 
State statute or rule of judicial procedure 
authorizing an action to be brought by 1 
or more representative persons as a class 
action; 

(C) the term “class certification order” 
means an order issued by a court approv- 
ing the treatment of some or all aspects 
of a civil action as a class action ; and 

(D) the term “class members” means 
the persons (named or unnamed) who fall 
within the definition of the proposed or 
certified class in a class action . 

(2) The district courts shall have 
original jurisdiction of any civil action in 
which the matter in controversy exceeds 
the sum or value of $5,000,000, exclusive 
of interest and costs, and is a class action 
in which-- 

(A) any member of a class of plaintiffs 
is a citizen of a State different from any 
defendant; 

(B) any member of a class of plaintiffs 
is a foreign state or a citizen or subject 
of a foreign state and any defendant is a 
citizen of a State; or 

(C) any member of a class of plaintiffs 
is a citizen of a State and any defendant 
is a foreign state or a citizen or subject 
of a foreign state. 


Suffice it to say that with very 
limited exceptions, if any defendant 
wants a class action removed to fed- 
eral court, assuming the aggregated 
value of the claim to plaintiff class 
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members is $5,000,000 or more, 
“exclusive of interest and costs,” 
there will most probably be “original 
jurisdiction” under the expanded 
definition of “diversity” set forth in 
§4 of the act, now 28 U.S.C. §1332 
(d), to remove the case. 

Under “new” 28 U.S.C. §1332 
(d)(2)(A), as added by the act, the 
“diversity” prong of original jurisdic- 
tion is satisfied if any plaintiff class 
member is a citizen of a state differ- 
ent from any defendant. Although 
it is possible to postulate situations 
when this will not be the case, for all 
practical purposes, 99 percent of all 
existing class actions have diversity 
using only this initial criteria. The 
act appears to assume this to be the 
case because it proceeds to outline 
circumstances in which a federal 
court may decline to exercise juris- 
diction under paragraph 2, but only 
when relatively narrow criteria are 
satisfied. 


(3) A district court may, in the interests 
of justice and looking at the totality of 
the circumstances, decline to exercise 
jurisdiction under paragraph (2) over 
a class action in which greater than 
one-third but less than two-thirds of the 
members of all proposed plaintiff classes 
in the aggregate and the primary defen- 
dants are citizens of the State in which 
the action was originally filed based on 
consideration of-- 

(A) whether the claims asserted in- 
volve matters of national or interstate 
interest; 

(B) whether the claims asserted will 
be governed by laws of the State in which 
the action was originally filed or by the 
laws of other States; 

(C) whether the class action has been 
pleaded in a manner that seeks to avoid 
Federal jurisdiction; 

(D) whether the action was brought 
in a forum with a distinct nexus with the 
class members, the alleged harm, or the 
defendants; 

(E) whether the number of citizens 
of the State in which the action was 
originally filed in all proposed plaintiff 
classes in the aggregate is substantially 
larger than the number of citizens from 
any other State, and the citizenship of 
the other members of the proposed class 
is dispersed among a substantial number 
of States; and 

(F) whether, during the 3-year period 
preceding the filing of that class action, 1 
or more other class actions asserting the 
same or similar claims on behalf of the 
same or other persons have been filed. 


Pursuant to 28 U.S.C. §1332 (d)(3), 
although it will certainly be pos- 
sible to craft plaintiff classes that 


fit within the confines of a single 
state and do not satisfy paragraph 
two’s broad diversity test, the fed- 
eral district court is encouraged, if 
not required, to analyze the above 
factors, which expressly include 
“whether the class has been pleaded 
in a manner that seeks to avoid 
Federal jurisdiction.” So much for 
plaintiff being the “master of his 
complaint” and being entitled to 
plead only state law and not federal 
claims to avoid removal. While that 
principle is still good law in almost 
all other contexts, it is apparently 
no longer assured in the context of 
class actions. If you construct your 
class so as to avoid federal jurisdic- 
tion, the act expressly allows the 
court to consider that very fact to 
keep your case in federal court. 
There is no other plausible way to 
read that specific criterion in light 
of the statute’s stated purpose of 
expanding removal jurisdiction for 
class actions. It is difficult to argue 
that the court is supposed to use this 
factor in favor of remanding a case 


specifically alleged in such a way as 
to avoid federal jurisdiction, even 
though the bare words themselves 
would permit that interpretation. 

Remember also that “citizenship” 
for purposes of diversity jurisdiction 
is not co-extensive with “residency.” 
Can persons affected by a local- 
ized toxic gas spill be separated 
into “plaintiff classes” under the 
act according to whether they are 
“citizens,” “noncitizen residents,” 
or merely tourists or visitors from 
out of state? Has the act, despite 
the best of intentions, inadvertently 
increased the number of required 
class actions necessary to address 
the wrongdoing of a mass tort or 
fraud based on the niceties of state 
citizenship? 

Note that subsection (3) relates 
to situations in which one- to two- 
thirds of the plaintiffs are citizens 
of the state in which suit was 
originally filed together with the 
“primary defendants.” If more than 
two-thirds of all proposed plaintiff 
classes are citizens of the state in 
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which the action was originally filed, 
we have to look to subsection (4). 
(4) A district court shall decline to exer- 
cise jurisdiction under paragraph (2)-- 

(A)(i) over a class action in which-- 

(I) greater than two-thirds of the 
members of all proposed plaintiff classes 
in the aggregate are citizens of the State 
in which the action was originally filed; 

(II) at least 1 defendant is a defen- 
dant-- (aa) from whom significant relief 
is sought by members of the plaintiff 
class ; (bb) whose alleged conduct forms 
a significant basis for the claims asserted 
by the proposed plaintiff class ; and (cc) 
who is a citizen of the State in which the 
action was originally filed; and 

(IID principal injuries resulting from 
the alleged conduct or any related con- 
duct of each defendant were incurred in 
the State in which the action was origi- 
nally filed; and 

(ii) during the 3-year period preced- 
ing the filing of that class action , no 
other class action has been filed asserting 
the same or similar factual allegations 
against any of the defendants on behalf 
of the same or other persons; or 

(B) two-thirds or more of the members 
of all proposed plaintiff classes in the ag- 
gregate, and the primary defendants, are 
citizens of the State in which the action 
was originally filed. 


This may actually be the most eas- 
ily understood and applied section of 
the entire statute. Without parsing 
every word, it simply says that if the 
action is truly localized to one state, 
with most of the plaintiff class mem- 
bers and the principal defendants 
being citizens of the same state, 
and there haven’t been other simi- 
lar class actions clogging the state 
courts over the same subject matter, 
the federal court “shall” decline to ex- 
ercise jurisdiction and either dismiss 
the case without prejudice or remand 
it to state court. Note the irony that 
if a plaintiff decides to bring a class 
action in federal court, but the class 
action falls into subsection (4), the 
federal court is supposed to dismiss 
it and decline to exercise diversity 
jurisdiction even though defendants 
probably want to keep the case in 
federal court; plaintiff filed it there; 
and Congress has expressly recog- 
nized that most class actions are 
better handled in federal court. 

Paragraph (5) expressly provides 
that paragraphs (2) through (4), 
above, shall not apply to any class 
action in which —“(A) the primary 
defendants are States, State offi- 
cials, or other governmental entities 


against whom the district court may 
be foreclosed from ordering relief;” 
or “(B) the number of members of 
all proposed plaintiff classes in the 
aggregate is less than 100.” Do not 
overlook that the act is expressly lim- 
ited to class actions of 100 persons or 
more. 

Paragraph (6) reiterates that 
claims of individual class members 
shall be aggregated for purposes of 
determining whether the matter in 
controversy exceeds the sum or value 
of $5,000,000, exclusive of interest 
and costs. 

Paragraph (7) specifies that the 
“citizenship” of the members of the 
proposed plaintiff classes “shall be 
determined for purposes of para- 
graphs (2) through (6) as of the date 
of filing of the complaint or amended 
complaint, or, if the case stated by 
the initial pleading is not subject to 
Federal jurisdiction, as of the date of 
service by plaintiffs of an amended 
pleading, motion, or other paper, 
indicating the existence of Federal 
jurisdiction.” 

Paragraph (8) makes clear that the 
new rules apply both “before or after 
the entry of a class certification order 
by the court with respect to that ac- 
tion.” 

Paragraph (9) carves out a few 
classes of cases which are not gov- 
erned by Paragraph (2) (which 
broadens diversity for class actions 


generally): 
Paragraph (2) shall not apply to any class 
action that solely involves a claim— 

(A) concerning a covered security as 
defined under 16(f)(3) of the Securities 
Act of 1933 (15 U.S.C. 78p(f)(3)) and sec- 
tion 28(f)(5)(E) of the Securities Exchange 
Act of 1934 (15 U.S.C. 78bb(f)(5)(E)); 

(B) that relates to the internal affairs 
or governance of a corporation or other 
form of business enterprise and that 
arises under or by virtue of the laws of 
the State in which such corporation or 
business enterprise is incorporated or 
organized; or 

(C) that relates to the rights, duties 
(including fiduciary duties), and obliga- 
tions relating to or created by or pursuant 
to any security (as defined under section 
2(a)(1) of the Securities Act of 1933 (15 
U.S.C. 77b(a)(1)) and the regulations is- 
sued thereunder). 


Note the importance of the word 
“solely.” Plaintiff class lawyers who 
do not want the act to govern will en- 
deavor to draw their class complaints 
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narrowly within the confines of these 
exceptions. Defendants, assuming 
they prefer to be in federal court, 
may find themselves attempting 
to broaden the claims being made 
against them, as counter-intuitive as 
that may sound, to obtain the right 
of removal under the act. 

Paragraph (10) provides that 
“{flor purposes of this subsection 
and section 1453, an unincorporated 
association shall be deemed to be a 
citizen of the State where it has its 
principal place of business and the 
State under whose laws it is orga- 
nized.” 


From “Class Action” to “Mass 
Action” 
Paragraph (11) defines and dis- 


cusses “mass actions.” 

(11)(A) For purposes of this subsection 
and section 1453, a mass action shall be 
deemed to be a class action removable 
under paragraphs (2) through (10) if it 
otherwise meets the provisions of those 
paragraphs. 

(B)(i) As used in subparagraph (A), 
the term “mass action” means any civil 
action (except a civil action within the 
scope of section 1711(2)) in which mon- 
etary relief claims of 100 or more persons 
are proposed to be tried jointly on the 
ground that the plaintiffs’ claims involve 
common questions of law or fact, except 
that jurisdiction shall exist only over 
those plaintiffs whose claims in a mass 
action satisfy the jurisdictional amount 
requirements under subsection (a). 

(ii) As used in subparagraph (A), the 
term “mass action” shall not include any 
civil action in which-- 

(I) all of the claims in the action arise 
from an event or occurrence in the State 
in which the action was filed, and that 
allegedly resulted in injuries in that State 
or in States contiguous to that State; 

(II) the claims are joined upon motion 
of a defendant; 

(III) all of the claims in the action are 
asserted on behalf of the general public 
(and not on behalf of individual claim- 
ants or members of a purported class ) 
pursuant to a State statute specifically 
authorizing such action ; or 

(IV) the claims have been consolidated 
or coordinated solely for pretrial proceed- 
ings the claims. 

(C)(i) Any action (s) removed to Federal 
court pursuant to this subsection shall 
not thereafter be transferred to any other 
court pursuant to section 1407, or the 
rules promulgated thereunder, unless a 
majority of the plaintiffs in the action re- 
quest transfer pursuant to section 1407. 

(ii) This subparagraph will not apply 

(I) to cases certified pursuant to rule 23 
of the Federal Rules of Civil Procedure; or 

(II) if plaintiffs propose that the ac- 
tion proceed as a class action pursuant 
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to rule 23 of the Federal Rules of Civil 
Procedure. 

(D) The limitations periods on any 
claims asserted in a mass action that is 
removed to Federal court pursuant to this 
subsection shall be deemed tolled during 
the period that the action is pending in 
Federal court. (Emphasis added.) 


A “mass action” must have at least 
100 plaintiffs. Assuming the require- 
ments for a “mass action” are satisfied 
(“common issues of law or fact”), only 
those plaintiffs whose individual 
claims exceed the $75,000, amount in 
controversy requirement may be re- 
moved to federal court. This provision 
does not so much streamline class 
action practice (almost by definition 
it turns one state court action into a 
second removed federal court action 
with some, but not all of the original 
state court plaintiffs) as it reduces 
the ability of “clever” plaintiff coun- 
sel to defeat diversity jurisdiction 
by coupling individually removable 
claims together with claims which 
are not removable in circumstances 
where overall damages are less than 
$5,000,000. 

The second prong of this provision 
appears to represent some sort of 
compromise among the competing 
factions who crafted this legislation 
to prevent most of the cases allowed 
to be removed under this newly cre- 
ated “mass action” category from 
thereafter being transferred to the 
multidistrict panel pursuant to 28 
U.S.C. §1407. They may only be so 
transferred if a majority of the plain- 
tiff“mass action” class requests such 
a transfer or the case is certified or 
proposed by plaintiffs to be certified 
pursuant to Fed. R. Civ. Pro. 23. The 
most effective tool nationwide to 
process and consolidate multiple class 
actions involving essentially the same 
type of claim was the multidistrict 
panel. This act, while endeavoring 
to provide further limitations and 
controls on class actions, expressly 
excludes the possibility of many of 
those very cases taking advantage 
of the multidistrict panel procedure 
unless plaintiffs agree to do so." 


Broadened Removability 
for Class Actions 
Sec. 5. Removal of Interstate Class Ac- 


tions to Federal District Court. 
(a) In General - Chapter 89 is amend- 


ed by adding after section 1452 the fol- 
lowing: 

Sec. 1453. Removal of class actions 

(a) Definitions - In this section, the 
terms “class,” “class action,” “class certi- 
fication order”, and “class member” shall 
have the meanings given such terms 
under section 1332(d)(1). 

(b) In General - A class action may be 
removed to a district court of the United 
States in accordance with section 1446 
(except that the 1-year limitation under 
section 1446(b) shall not apply), without 
regard to whether any defendant is a 
citizen of the State in which the action 
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is brought, except that such action may 
be removed by any defendant without 
the consent of all defendants. (Emphasis 
added.) 


Under pre-existing removal law, 
all defendants must join in removal. 
If any defendant did not want the 
case removed, he or she had veto 
power over removal even if all other 
defendants wanted to remove the 
case. Under the amended statute, 
any defendant will have 30 days 
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from the time he or she is initially 
brought into the case within which 
to remove a class action under this 
statute, without needing the consent 
of other defendants. 

This appears to be the impact of 
the amendment as to class actions 
even if the state court case is on 
the verge of trial and all other de- 
fendants have previously declined 
to remove the case. This scenario 
may be uncommon, given that most 
defendants prefer federal court, but 
should be noted nevertheless. Given 
the clearly expressed statutory in- 
tent that class actions be removable 
much more freely and readily than 
other diversity cases, it appears that 
federal district courts have limited, 
if any, discretion to remand a case 
simply because it had been pending 
for a long time in state court, assum- 
ing plaintiffs decide, for whatever 
reason, to add a defendant long after 
the case was filed and that defendant 
wants to remove the case to federal 
court. 

Note also that a defendant citi- 
zen of the state in which the action 
is brought is not precluded from 
removing a class action under this 
section. In all nonclass action cases, 
a defendant citizen of the state in 
which the action is brought may not 
remove the action to federal court. 
Only out-of-state defendants have 
that right. Simply stated, FP&L 
could not previously remove any ac- 
tion brought against it in a Florida 
state court regardless of the amount 
in controversy or its diversity from 
the out-of-state plaintiff because 
its principal place of business is in 
Florida and, thus, it is a citizen of 
this state for diversity jurisdiction 
purposes. Moreover, by being joined 
as a defendant along with five or 
10 other out-of-state defendants, 
FP&Ls joinder by plaintiff as a de- 
fendant in a Florida action prevented 
defendants from removing the action 
to federal court because FP&L de- 
feats complete diversity. Under this 
act, FP&L and any other similarly 
situated defendant (Ford and GM 
in Michigan, for example) can now 
remove class actions brought against 
them in their own states where the 
aggregated amount in controversy 


sought by plaintiff class is in excess 
of $5,000,000, assuming the other 
minimal criteria of the Act are met. 


Appeal of Order Granting or 
Denying Remand of Class 


Action Allowed 
(c) Review of Remand Orders - 

(1) In General - Section 1447 shall 
apply to any removal of a case under 
this section, except that notwithstanding 
section 1447(d), a court of appeals may ac- 
cept an appeal from an order of a district 
court granting or denying a motion to 
remand a class action to the State court 
from which it was removed if application 
is made to the court of appeals not less 
than 7 days after entry of the order. 

(2) Time Period for Judgment - If the 
court of appeals accepts an appeal under 
paragraph (1), the court shall complete all 
action on such appeal, including render- 
ing judgment, not later than 60 days after 
the date on which such appeal was filed, 
unless an extension is granted under 
paragraph (3). 

(3) Extension of Time Period - The 
court of appeals may grant an exten- 
sion of the 60-day period described in 
paragraph (2) if (A) all parties to the 
proceeding agree to such extension, for 
any period of time; or (B) such extension 
is for good cause shown and in the inter- 
ests of justice, for a period not to exceed 
10 days. 


There is an exception for cases 
involving federal securities laws 
and cases involving internal cor- 
porate governance according to the 
laws of the state of incorporation." 
Notice that the appeal is not only 
of the “expedited” variety, needing 
to be initiated within seven days of 
the order from which an appeal is 
taken, but it appears the appellate 
court can simply ignore it and deny 
it by the judicial equivalent of a 
“pocket veto.” The statute suggests 
that the federal appellate court 
may refuse to hear the appeal by 
using the permissive “may” rather 
than the mandatory “shall” in 
initially setting forth this “right” 
to appeal. Could this choice of 
words have been a mistake or 
inadvertent? Shortly thereafter 
the statute provides: “(4) Denial 
of Appeal - If a final judgment on 
the appeal under paragraph (1) is 
not issued before the end of the 
period described in paragraph (2), 
including any extension under 
paragraph (3), the appeal shall be 
denied.” (Emphasis added.) 

This language appears to be 
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ordering the federal circuit courts 
of appeal to deny the appeal if they 
do not get their order granting 
the appeal entered on time. Can 
Congress do that and remain con- 
sistent with separation of powers? 
It does not say the appeal shall be 
“deemed to be” denied without fur- 
ther action of the appellate court, 
although that is undoubtedly what 
was intended as well as how it is 
likely to be construed by the fed- 
eral courts to avoid a separation of 
powers showdown. 

This lack of clarity is height- 
ened by the statute’s reference 
to the appellate court issuing a 
“judgment” regarding the appeal. 
Appellate courts affirm or reverse 
final judgments and other final 
and non-final orders entered by 
the lower courts, but they do not 
themselves enter judgments (e.g., 
“reversed and remanded with direc- 
tions for trial court to enter judg- 
ment for plaintiff [or defendant, 
as the case may be]”). Yet this is 
precisely what they are directed 
to do by this statute with regard 
to appeals from nonfinal orders 
denying remand. This language ap- 
pears to be an inadvertent choice of 
words intended to convey: “an order 
granting or denying/dismissing the 
appeal,” which, admittedly, is very 
similar to a “judgment.” It is simply 
difficult to envision a practicing 
trial or appellate lawyer using this 
phraseology. 

It remains to be seen whether the 
Class Action Fairness Act of 2005 
will result in meaningful improve- 
ment to the administration and 
settlement of class action lawsuits. 
There is a reason, embodied in the 
patch quilt provisions of the act, 
why the legislative process has long 
been compared, quite appropriately, 
to “making sausage.” However, with 
the help of the judiciary and the 
trial bar, the act presents a genuine 
opportunity to limit abuses and im- 
prove the handling of class action 
lawsuits without jeopardizing their 
important and beneficial place in 
our legal system and society. O 
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ied in §2 of the act include the follow- 
ing: 

“(a) Findings - Congress finds the 
following: 

“(1) Class action lawsuits are an 
important and valuable part of the legal 
system when they permit the fair and 
efficient resolution of legitimate claims 
of numerous parties by allowing the 
claims to be aggregated into a single 
action against a defendant that has 
allegedly caused harm. 

“(2) Over the past decade, there have 
been abuses of the class action device 
that have -- (A) harmed class members 
with legitimate claims and defendants 
that have acted responsibly; (B) ad- 
versely affected interstate commerce; 
and (C) undermined public respect for 
our judicial system. 

“(3) Class members often receive 
little or no benefit from class actions, 
and are sometimes harmed, such as 
where -- (A) counsel are awarded large 
fees, while leaving class members with 
coupons or other awards of little or no 
value; (B) unjustified awards are made 
to certain plaintiffs at the expense of 
other class members; and (C) confus- 
ing notices are published that prevent 
class members from being able to fully 
understand and effectively exercise 
their rights.” 

See also 151 Cong. Rec. 999 (2005) 
and 151 Cong. Rec. 1086 (2005) for ad- 
ditional anecdotal evidence and discus- 
sion about the “intent” of Congress in 
passing the act. 

’ See Cherokee Nation of Oklahoma 
and Shoshone-Paiute Tribes of the Duck 
Valley Reservation v. Leavitt, 543 U.S. 
631 (U.S. 2005) (Scalia, J. concurring in 
part) (“I join the Court’s opinion except 
its reliance, ante, at 8,on a Senate Com- 
mittee Report to establish the meaning 
of the statute at issue here. That source 
at most indicates the intent of one com- 
mittee of one Chamber of Congress—and 
realistically, probably not even that, 
since there is no requirement that com- 
mittee members vote on, and small prob- 
ability they even read, the entire text 
of a staff-generated report. It is a legal 
fiction to say this expresses the intent of 
the U.S. Congress. And it is in any event 
not the inadequately expressed intent of 
the Congress, but the meaning of what it 
enacted, that we should be looking for. 
The only virtue of this cited source (and 
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its entire allure) is that it says precisely 
what the Court wants.”) 

* Section 1. Short title; reference; table 
of contents; §2. Findings and purposes; 
§6. Report on Class Action Settlements; 
§7. Enactment of Judicial conference 
recommendations; §9. Effective date 
(discussed previously). 

5 See remarks of Senator Herbert Kohk 
[D-WI]; Congressional Record, February 
7, 2005, introducing $5. 

5 “Tn this chapter: 

“(1) Class - The term ‘class’ means all 
of the class members in a class action. 

“(2) Class Action - The term ‘class 
action’ means any civil action filed in 
a district court of the United States 
under rule 23 of the Federal Rules of 
Civil Procedure or any civil action that 
is removed to a district court of the 
United States that was originally filed 
under a State statute or rule of judicial 
procedure authorizing an action to be 
brought by 1 or more representatives 
as a class action. 

“(3) Class Counsel - The term ‘class 
counsel’ means the persons who serve 
as the attorneys for the class members 
in a proposed or certified class action . 

“(4) Class Members - The term ‘class 
members’ means the persons (named or 
unnamed) who fall within the definition 
of the proposed or certified class in a 
class action. 


“(5) Plaintiff Class Action - The term 
‘plaintiff class action’ means a class 
action in which class members are 
plaintiffs. 

“(6) Proposed Settlement - The term 
‘proposed settlement’ means an agree- 
ment regarding a class action that is 
subject to court approval and that, if 
approved, would be binding on some or 
all class members.” 

* “Or a raise!” I could distinctly hear 
that remark reverberating around the 
federal bench so I thought I should 
include it. 

See note 5. 

® See §1715(c). 

‘© “(q) Final Approval - An order giving 
final approval of a proposed settlement 
may not be issued earlier than 90 days 
after the later of the dates on which the 
appropriate Federal official and the ap- 
propriate State official are served with 
the notice required under subsection 
(b).” 

See §1715 (e). 

' “(f) Rule of Construction - Nothing 
in this section shall be construed to 
expand the authority of, or impose any 
obligations, duties, or responsibilities 
upon, Federal or State officials.” 

'S Is it possible the judges comprising 
the multidistrict panel lobbied for this 
provision themselves? 

See §1715(d). 
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The Domestic Worker Debacle 


The Need for Domestic Worker 
Visas in the United States 


by William J. Banks 


ommon concerns for many Americans when it 

comes to matters of immigration, aside from 

terrorism and issues of national security, are the 

interests of American workers and protection of 
the US. labor force. Indeed, one of the primary motivations 
for the immigration laws being drafted and structured the 
way they are is to protect U.S. workers from a hyper-influx 
of foreign nationals that could displace the American labor 
force. The Immigration Nationality Act (INA) places nu- 
merous hardline restrictions on those who come into this 
country to work or to seek permanent residency based on 
their employment. 

In general, those most qualified for nonimmigrant and 
immigrant workers’ visas are those people with post-sec- 
ondary degrees, experience, and/or a job offer in a field 
that is considered professional. While professions neces- 
sarily will include doctors, lawyers, and engineers, they 
also include managerial and executive positions, as well 
as occupations that require the services of the truly elite 
and accomplished such as professors, researchers, and 
wealthy investors. However, the INA and the attendant 
provisions of the Code of Federal Regulations (CFR) gener- 
ally do not address immigration benefits for unskilled and 
nonprofessional workers. Although it is not impossible for 
unskilled workers to come to the U.S. to work and gain 
lawful permanent residency, the law tends to be more re- 
strictive for unskilled worker categories, and the process 
typically takes much longer than that for professionals. 

The most common nonimmigrant visa for unskilled 
workers is the H-2. This visa allows for temporary admit- 
tance to the US. for a skilled or unskilled agricultural 
(H-2A) or nonagricultural (H-2B) worker for a seasonal, 
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one-time, intermittent, or peak load need, and is generally 
issued for eight to 12 months.' This visa type is very com- 
mon in the hospitality industry where employers bring in 
crews of foreign laborers to meet their seasonal needs for 
housekeepers, grounds maintenance, and other unskilled 
positions. The H-2 is also used commonly by agricultural 
firms that need temporary labor for the planting and 
harvesting seasons. For H-2 positions, the employer must 
first obtain a temporary labor certification from the De- 
partment of Labor attesting to the unavailability of U.S. 
workers to perform the job duties.” The temporary labor 
certification determines that, when the employer is hiring 
for the particular position, either no U.S. citizens or lawful 
permanent residents are willing and able to do the job, or 
there is a shortage of them. Ostensibly, this protects the 
US. labor force from saturation by foreign workers. 

The greatest disadvantage to the H-2 visa program is 
that the process tends to be complicated, and there sim- 
ply are not enough visas allocated per fiscal year. Indeed, 
pursuant to applicable laws, only 66,000 H-2B visas are 
granted per year.’ This has inevitably created a shortfall 
in the employee pool in recent years, and American com- 
panies utilizing the H-2 program have found themselves 
short-staffed. 

While U.S. companies are beleaguered by a shortage of 
temporary H-2 workers, an entire industry reels continu- 
ously from an inability to recruit workers to fill a highly 
demanded job function, H-2 or otherwise — that of do- 
mestic workers, specifically, those involved in home care. 
Nonimmigrant and immigrant visas for domestic workers 
are practically nonexistent. A narrow exception is carved 
out for live-in domestic workers who enter the US. es- 
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sentially as dependents of diplomats 
and international agency workers 
(A-3 and G-5 visas respectively). It 
is difficult, if not impossible, for a 
potential employer to prove that its 
need for a domestic worker fits the 
statutory “temporary need” of the H- 
2 category. Moreover, potential U.S. 
employers and American households 
cannot take advantage of the A-3 and 
G-5 visas. Thus, the U.S. household 
turns to the illegal population, leav- 
ing the industry staffed largely by 
undocumented foreign nationals. 

The remainder of this article 
addresses the ultimate need for a 
domestic worker nonimmigrant visa 
category as well as a realistic means 
for foreign domestic workers to 
obtain lawful permanent residency 
through employment. 


Current Law 

Current immigration laws tend to 
be hostile to domestic workers. Aside 
from the referenced H-2B, A-3, and 
G-5 visa categories, there exist lim- 
ited means for a domestic worker to 


come to the U.S. on a nonimmigrant 
visa. One option is the J-1 visa for au 
pairs.‘ However, much like the H-2 
program, J-1 visas do not allow for 
extended periods of time in the US., 
and the bearers of J-1 visas often 
find themselves subject to a two-year 
home residency requirement follow- 
ing expiration of the visa.° Moreover, 
the terms of employment for an au 
pair on a J-1 visa are often restric- 
tive and do not necessarily fit the 
“domestic worker” mold. 
Permanent residency (the “green 
card”) is an altogether more difficult 
process for a domestic worker to 
muddle through than a nonimmi- 
grant visa. The “three-layer cake” of 
labor certification, immigrant work- 
er petition, and application to adjust 
status has historically been beyond 
the reach of domestic workers. Under 
the old labor certification laws, it 
could take as long as 10 to 15 years 
for alien domestic workers to obtain 
permanent residency simply because 
they did not fit into a prescribed pro- 
fession.® On March 28, 2005, a new 
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labor certification process known as 
“PERM” took effect. PERM, a govern- 
ment abbreviation for “permanent 
employment certification,” is a fast- 
track labor certification program 
designed so that processing can be 
completed within 90 days.’ While 
PERM is definitely a useful vehicle 
for foreign nationals already residing 
in the US. legally who seek lawful 
permanent residency, it does little 
for those aliens who are already here 
seeking to obtain domestic worker 
employment, nor does it necessarily 
assist aliens abroad who desire to 
come here in the role of a domestic 
worker. 


The Population 

Roughly 34 million foreign-born 
people reside in the U.S..° The US. 
Census reported roughly 8.7 million 
illegal aliens in the US. in its 2000 
headcount.’ Some private sources 
estimate the illegal alien population 
in the U.S. somewhere in the vicin- 
ity of 10 to 12 million people; other 
estimates have it as high as 20 mil- 
lion.'° While no centralized records 
exist, some estimate that as many as 
250,000 illegal aliens are employed 
as domestic workers and very few 
of them pay taxes on their earn- 
ings.'! This represents a taxation 
windfall to the federal government 
of hundreds of millions, if not bil- 
lions, of dollars per year. Conversely, 
undocumented aliens cost American 
taxpayers billions of dollars per year 
to cover their health care, educa- 
tion, and other expenses.” In 2002, 
California alone expended over $10 
billion just to meet these expenses. 
Obviously these costs are not at- 
tributable solely to alien domestic 
workers, but they are demonstrative 
of the fiscal disparity. 

Sweeping immigration reform 
and illegal alien “round-ups” have 
seldom been effective in the long- 
term. The federal government needs 
to employ a system to accurately 
and effectively ascertain the needs 
of the U.S. labor market, and then 
create appropriate and equitable 
immigration options based on those 
needs. As far as domestic workers are 
concerned, the U.S. needs to imple- 
ment a special visa classification. 
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Indeed, our country could benefit 
from the example set by some of our 
Commonwealth cousins. 


The Rules of the 
Commonwealth of Nations” 

The immigration laws of many 
developed Commonwealth nations, 
create special provisions for domestic 
workers. The United Kingdom and 
Canada, for example, both provide 
special exceptions for foreign-born 
domestic servants who ultimately 
serve a vital need for homecare to 
their citizens. This section will ex- 
amine an overview of these systems 
as potential models in the U.S.. 

Canada” 

Canadian laws have established 
a specific domestic worker immi- 
gration option called the “Live-in 
Caregiver Program.” The objective 
of the system is to allow qualified 
workers to be employed as live-in 
caregivers to children and the elderly 
when there are not enough Canadian 
nationals to fill the positions. Suc- 
cessful applicants are given a work 


permit and are allowed to apply for 
permanent residency after two years 
of employment in that capacity.'® 
Although generally liberal in its 
eligibility criteria, the Canadian do- 
mestic worker program does impose 
certain requirements on potential 
workers. First, the applicant must 
have the equivalent of a Canadian 
high school education, ostensibly to 
ensure that he or she can succeed 
in the general labor market after 
obtaining residency.'’ Second, the 
caregiver must have completed, 
within the past three years, six 
months of full-time training in a 
classroom setting, or 12 months of 
experience in the field of intended 
employment.'* Since domestic work 
can vary, training in areas such as 
early childhood education, geriatric 
care, pediatric nursing, or first aid 
will qualify. The Canadian law also 
requires the applicant to be able to 
speak, read, and understand English 
or French.'® Lastly, the applicant 
must have an employment contract 
with his or her future employer prior 


to applying to Citizenship and Im- 
migration Canada.”’ Other standard 
immigration measures must also be 
followed, such as obtaining a medical 
clearance and possession of a valid 
passport.”! 

Although the Canadian law might 
seem to open the proverbial flood- 
gates to a sea of potential workers, 
the Canadian system, much like 
that in the U.S., favors the Canadian 
worker over the foreign worker. As a 
part of the application process, the 
potential domestic worker must first 
obtain a clearance from a Human 
Resources Centre Canada office prior 
to receiving an immigrant visa. That 
agency, much like the U.S. Depart- 
ment of Labor in an H-2 visa or labor 
certification application, determines 
whether there are any citizens or per- 
manent residents who can undertake 
the job duties. If not, the applicant is 
free to apply for a work permit and 
temporary resident visa. 


The United Kingdom” 
Much like Canada, Great Britain 


Mergent’s Investor Relations Services 


Make Mergent your choice for Blue Sky regulatory compliance and give your 


> Mergent Manuals and News Reports™ are a “recognized securities manual” in 38 states for purposes of Blue Sky Manual 
Exemption (visit www.mergent.com to view the CCH Standard Manuals Exemptions List) 


Why choose Mergent for your Blue Sky Listing? 


company the global recognition it deserves. 


First published in 1918, and formerly known as Moody's Manuals and News Reports, the publications were rebranded as 
Mergent Manuals and News Reports when Mergent, Inc. acquired Moody’s™ Financial Information Services division in 1998 


Significantly lower initial and annual renewal costs for Blue Sky Manual Exemption listing compared to competitors 


Non-U.S. companies are highlighted separately in Mergent’s unique four-volume International Manual, which contains 
descriptions of thousands of companies in over 100 countries 


Help facilitate trading of your company's securities in secondary markets* while targeting a vast audience of over one million 
investors and decision-makers 


MERGENT. 


For more information, please contact Joan Felder, Director Investor Relations. 


60 Madison Avenue, 6th Floor New York, NY 10010 


Tel: 800-433-0877 or 212-413-7747 
Email: joan.felder@mergent.com 


Website: www.mergent.com 


* Depending on the individual firm, some states have specific requirements and should be contacted individually. Copynght © 2005 Mergent. inc 


All rights reserved. Moody's is a registered trademark of Moody's Corporation 


THE FLORIDA BAR JOURNAL/APRIL 2006 31 


‘i 
| 


also has a specific working visa 
classification for domestic work- 
ers.2> Known as the INF-17 visa, 
the foreign domestic worker visa is 
available to individuals between the 
ages of 18 and 65.” However, unlike 
the Canadian system, the British 
domestic worker visa is reserved 
for those who have already been 
employed by their sponsor at an 
overseas location.” It is similar to 
the American A-3 and G-5 visas but 
does not require the sponsor to be 
a diplomat or international agency 
worker.”* Also, the INF-17 visa does 
not require a determination by the 
U.K. Labour Ministry that there are 
insufficient British nationals to fill 
the position.” 

English law requires the alien to 
be employed by his or her sponsor 
for one year immediately preceding 
application for the INF-17.”* There 
is no live-in requirement, nor must 
the worker have been employed in 
the sponsor’s primary residence 
so long as the sponsor personally 
uses the residence regularly.”® For 
example, a British employer who 
maintains a summer residence in 
France could sponsor the caretaker 
of the summer home for employ- 
ment in the United Kingdom 
provided the alien worked for the 
sponsor in France for one year. The 
law further requires that the alien 
domestic worker enter the United 
Kingdom with the sponsor, his or 


her spouse, or child under 18.*° In 
addition, the alien must work solely 
as a domestic worker and exclu- 
sively in the sponsor’s home or a 
household that is regularly used by 
the sponsor.*! Finally, aliens must 
demonstrate that they can support 
themselves without the need for pub- 
lic funds.** British laws specifically 
recognize chauffeurs, gardeners, 
cooks, and nannies as domestic work- 
ers, but the list is not exclusive. The 
British domestic worker visa is good 
for 12 months and can be renewed 
indefinitely.** Under English law, 
an alien domestic worker can seek 
permanent residency in the United 
Kingdom after four years of service 
in that capacity. ** 


Other Commonwealth Nations 
Most of the other developed Com- 
monwealth nations do not have 
domestic worker models akin to 
Canada and the United Kingdom,” 
but many maintain a distinct im- 
migration classification for domestic 
workers similar to the A-3, J, and 
G-5 classifications under the U.S. 
immigration system. For example, 
Australian law provides for tem- 
porary visas for the domestic staff 
of diplomats (known as a Section 
426 Visa) and overseas executives 
maintaining offices in Australia for a 
foreign company (known as a Section 
427 Visa). *° Similarly, New Zealand 
immigration laws provide for special 
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visas for diplomatic domestic staff.*’ 
In South Africa, the law provides for 
visas for au pairs similar to the J visa 
in the U.S..** 


The Need for Legalization and 
a Domestic Worker Visa 

In contemporary American soci- 
ety, most married and cohabiting 
households have two wage earners. 
Indeed, the U.S. census reports 
that roughly sixty-five percent of 
American families have two parents 
working outside of the home.*® Such 
statistics raise numerous social 
concerns regarding “latch-key” kids 
and self-raising children who are left 
without proper adult supervision 
and structure. Regrettably, the dual- 
income household is not a choice for 
most Americans as the cost of living 
continues to increase faster than 
wages. The answer for many Ameri- 
can households has been either 
to place their children in daycare, 
which can be cost-prohibitive, or to 
hire a domestic worker or nanny. 
Given the shortage of domestic work- 
ers in the labor pool, many families 
turn to foreign nationals and the 
illegal population to fill the role of 
caregiver. The same holds true for 
housekeepers and groundskeepers. 

In recent years, the federal govern- 
ment has done very little to rectify is- 
sues of undocumented aliens within 
our borders. The most recent ‘am- 
nesty’ occurred in 2001, when illegal 
aliens could gain lawful permanent 
residency provided they had filed an 
application for labor certification or 
an immigrant petition on or prior to 
April 30, 2001.*° Thousands gained 
residency through this process, but 
this did nothing to stem the tide 
of people streaming into the coun- 
try illegally or overstaying their 
nonimmigrant visa status. Many 
thousands of these undocumented 
aliens have since found employment 
as domestic workers in American 
households working “under the 
table” and without the knowledge of 
U.S. Citizenship and Immigration 
Services, the Department of Labor, 
or the IRS. 

The most significant immigration 
reform proposal affecting illegal do- 
mestic workers is a bill introduced by 
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Senators John McCain (R-Arizona) 
and Edward Kennedy (D-Massachu- 
setts).*' Senate Bill 1033 offers legal- 
ization to aliens already in the US. 
and offers a “guest worker” program 
to these skilled or unskilled foreign 
nationals under a new H-5 visa 
classification.*? The new visa status 
would be valid for up to six years, 
would offer unlimited job portability 
(i.e., change of employers), and would 
provide those qualified for the H-5 
visa assurance of lawful permanent 
residency upon meeting a prescribed 
work duration.** The proposal would 
operate much like Canada’s live-in 
caregiver program, but without the 
need for issuance of a labor certifica- 
tion from the Department of Labor. 

The McCain-Kennedy bill has 
been scrutinized and attacked by 
politicians on both sides of the aisle 
and has been countered by harsher 
reform bills such as that presented 
by Senators John Cornyn (R-Texas) 
and Jon Kyl] (R-Arizona).** In the 
end, immigration reform may sim- 
ply not come to pass. However, in 
an age of international terrorism, 
thousands of miles of unguarded 
US. borders, and millions of undocu- 
mented aliens living in the country, 
effective immigration reform is an 
absolute priority. 

If the sweeping reforms of the Mc- 
Cain-Kennedy bill are not adopted, 
the U.S. would do well to make in- 
cremental changes to its broken 
immigration system. Concerning the 
plight of domestic workers, the U.S. 
should undertake efforts to follow 
the lead of our cousins in Canada 
and the United Kingdom. The do- 
mestic worker visa programs have 
functioned well in those nations. By 
adopting similar measures, the U.S. 
could begin to achieve an immigra- 
tion system envisioned within the 
ambit of the Immigration and Na- 
tionality Act: legal status of foreign 
nationals, protection of the American 
work force, and economic contribu- 
tion of foreign workers in the form 
of income taxes and local economic 
development. 


§101(a)(15)(H)(ii); 8 C.F.R. 
§214.2(h)(1). The Immigration National- 


ity Act is codified at 8. 
US.C. §1101, et seq. 

8 C.ER. §214.2(h)(1)Gi)(D). 

8 C.FR. §214.2(h)(8)(G)(B). 

‘ For a statutory definition of J visas, 
see ILN.A §101(a)(15)(J) and 8 C.F.R. 
§214.2(j)(1). 

5 L.N.A. §212(e). 

Pre-PERM regulations expressly 
delineated what classes of workers could 
or could not be certified under expedited 
recruitment methods. Domestic workers 
generally could not partake in expedited 
certification (known as “reduction in re- 
cruitment”). Consequently, applications 
for alien labor certification for domestic 
workers had to be filed under govern- 
ment supervised recruiting methods 
and the ensuing process took as long as 
10 years. For a more in-depth analysis 
of pre-PERM labor certification laws, see 
David Stanton, AJLA’s Manual on Labor 
Certification, Understanding the New De- 
partment Guidelines and Beyond, AILA 
Publications, 1997. 

769 Fed. Reg. 77325 (December 27, 
2004). 

’ Current Population Survey, U.S. Cen- 
sus Bureau, 2003, at www.census.gov. 

10 See, e.g., Robert Justich & Betty Ng 
The Underground Labor Force is Rising 
to the Surface, BEAR-STEARNS, January 
2005. 

"| See, e.g., George High, Facing the Is- 
sues? Employer Sanctions, Tax Violations, 
and Household Workers, CENTER FOR In- 
MIGRATION STUDIES SPECIAL Report (May 
1993). 

2 See e.g., Steven Camarota, The High 
Cost of Cheap Labor: Illegal Immigration 
and the Federal Budget, CENTER FOR In- 
MIGRATION STUDIES SPECIAL Report (August 
2004). 

'S Jerry Seper, J/legal Aliens Cost Cali- 
fornia Billions WAsHINGTON Timgs, Dec. 6, 
2004. (Based on findings from the Federa- 
tion for American Immigration Reform 
(FAIR)). 

' The Commonwealth of Nations con- 
sists of countries currently or formerly 
associated with or dependent upon Great 
Britain. The Commonwealth was formed 
by the Treaty of Westminster in 1931, 
as amended, and consists of 51 member 
nations. A detailed description of the im- 
migration systems of all of these nations 
is beyond the scope of this article. 

' The law discussed here pertains to all 
provinces of Canada except Quebec which 
maintains a slightly different system 
through Le Ministere des Relations Avec 
Les Citoyens et de LImmigration (Quebec 
Immigration). 

‘6 The immigration laws concerning 
live-in caregivers in Canada are codi- 
fied in the Canadian Immigration and 
Refugee Protection Act (2001, c.27), and 
the Canadian Immigration and Refugee 
Protection Regulations, P.C. 2002-997, 
Part 6, Div. 3. (June 11, 2002). 

'’ Canadian Immigration and Refugee 
Protection Regulations, P.C. 2002-997, 
Part 6, Div. 3, §112 (June 11, 2002). 
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ud. 

21 See generally, Immigration and Refu- 
gee Protection Regulations, P.C. 2002-997 
(June 11, 2002). 

*2 The law discussed here pertains to 
the United Kingdom at large (England, 
Scotland, and Northern Ireland). 

*3 The immigration laws of the United 
Kingdom are codified under §3(2) of the 
British Immigration Act of 1971. 

4 See the British Immigration Act of 
1971 §3(2), Part 5, §2, Sub. 159A(a)(i). 

*5 See the British Immigration Act of 
1971 §3(2), Part 5, §2, Sub. 159A(a)(ii). 

°6 See generally the British Immigration 
Act of 1971 §3(2), Part 5, §1 concerning 
visas for private servants in diplomatic 
households. 

“7 See generally the British Immigration 
Act of 1971 §(3)(2). 

*8 See the British Immigration Act of 
1971 §3(2), Part 5, §2, Sub. 159A(a)(ii). 

*8 See generally, the British Immigration 
Act of 1971 §3(2), Part 5, §2, Sub. 159. 

3° See the British Immigration Act of 
1971 §3(2), Part 5, §2, Sub. 159A(a)(iii). 

3! See the British Immigration Act of 
1971 §3(2), Part 5, §2, Sub. 159A(a)(iv). 

82 See the British Immigration Act of 
1971 §3(2), Part 5, §2, Sub. 159A(a)(vi). 

33 See the British Immigration Act of 
1971 §3(2), Part 5, §2, Sub. 159B; §3(2), 
Part 5, §2, Sub. 159D; §3(2), Part 5, §2, 
Sub. 159E. 

34 See generally,the British Immigration 
Act of 1971 §3(2), Part 5, §2, Sub. 159G. 

* Tt bears mentioning that the immigra- 
tion laws concerning domestic workers 
in Ireland are very similar to that of 
the United Kingdom. See generally, the 
Republic of Ireland Immigration Act of 
2004. 

86 See generally, Australian Migration 
Act of 1958, Division 3. 

“7 See generally, New Zealand Immigra- 
tion Act of 1987, §27 et seq. 

38 See generally, South African Immigra- 
tion Act of 2002, No. 13. 

8° U.S. Census Bureau, Current Popu- 
lation Survey, 2003. Available online at 
WWwW.Census.gov. 

40 T.NLA. §245(i). 

“! McCain-Kennedy Immigration Re- 
form Bill (S. 1033) at www.senate.gov. 

* Td. at Title VI. 

43 Td. 

“4 See Cornyn-Kyl Immigration Reform 
Bill (S. 1438), available online at www. 
senate.gov. Details of this bill are beyond 
the scope of this article, but it places un- 
documented aliens into “Deferred Manda- 
tory Departure” and offers no means of 
legalization. 


William J. Banks received his J.D. 
from Stetson University College of Law. 
He practices exclusively in the field of U.S. 
immigration and naturalization law from 
his offices in Clearwater, Florida. He is 
a member of the American Immigration 
Lawyers Association and the American 
Judicature Society. 
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by Thomas O. Wells and Franklin H. Caplan 


Achieving Capital Gains Treatment on 


Predevelopment Real Property Appreciation 


onsidering the dramatic 

appreciation in real estate 

values and strong resi- 

dential markets fueled by 
consumer demand and inexpensive 
financing, many property owners are 
undertaking their own development 
— often condominium or other multi- 
unit projects — rather than selling 
the underlying real estate to a third 
party developer. Unit sales result in 
ordinary income to the developer, 
and profitability can be affected sub- 
stantially where, as is often the case, 
the underlying real estate has ap- 
preciated prior to development. With 
planning, appreciated land values 
may be subjected to the favorable 
capital gains tax rate instead of the 
higher ordinary income rates. Several 
common scenarios highlight this op- 
portunity. For example, developers 
may wish to hold back some units 
from the initial sales and marketing 
effort for leasing and investment 
purposes and to obtain capital gains 
treatment upon ultimate sale. In 
addition, to avoid subjecting pre-de- 
velopment appreciation to ordinary 
income tax rates, some owners have 
implemented a “capital gains bailout” 
strategy, by selling the pre-develop- 
ment property (that is, before devel- 
opment entitlements are procured) 
to an entity controlled by the owner 
which in turn develops the property 
and sells the units. 

This article reviews basic income 
taxation principles for real estate 
investors and developers, explains the 
mechanics of a “capital gains bailout” 
transaction for pre-development and 
post-development planning purposes, 
and highlights the income tax bene- 
fits derived from such a transaction. 
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General Property Tax Principles 
The gain upon sale of a capital 
asset held for more than 12 months, 
other than by a “C” corporation, is 
subject to the 15 percent federal 
long-term capital gains tax rate. 
However, a “capital asset” in this con- 
text excludes property held primarily 
for sale to customers in the ordinary 
course of the taxpayer’s trade or busi- 
ness.' In a typical real estate develop- 
ment scenario, developer-owned lots or 
units intended for sale to consumers 
would not be deemed capital assets, 
and the gain realized when they are 
sold, therefore, would be subject to the 
higher 35 percent ordinary income tax 
rates. Profit margins may be affected 
significantly by the material difference 
between the federal income tax rate of 
35 percent and the federal long-term 
capital gains tax rate of 15 percent. 


Dealer Versus Holder 
of Capital Asset 

Whether developer-owned real es- 
tate may be considered a capital asset 
depends on a fact-oriented analysis 
of the taxpayer’s purpose in holding 
the property. Courts have focused on 
a number of factors to distinguish a 
capital asset from property held for 
sale to customers. For example, in 
U.S. v. Winthrop, 417 F.2d 905 (5th 
Cir. 1969), the Fifth Circuit cited the 
following seven factors as critical to 
the analysis of whether real estate 
qualifies as a capital asset in the 
hands of a taxpayer: 
(1) the nature and purpose of the acquisi- 
tion of the property and the duration of 
ownership; 

(2) the extent and nature of sales ef- 

forts; 


(3) the number, extent, continuity and 
substantiality of sales; 


(4) the extent of subdividing, develop- 
ing and advertising to increase sales; 

(5) the use of a business office for sales; 

(6) the taxpayer’s control over sales 
representatives; and 

(7)the amount of time and effort 
habitually devoted to selling. 


No one factor is determinative 
and there is no bright-line test.’ 
The likelihood that a taxpayer would 
be deemed a dealer (as opposed to 
holder of a capital asset) increases 
as the number and regularity of the 
taxpayer's sales increase, and as the 
taxpayer intensifies sales and market- 
ing efforts by such things as improving 
the property or soliciting buyers.* 

Treasury Regulation §1.1402(a)- 
(4)(a) defines a real estate dealer 
(subject as such to ordinary income 
tax rates) as follows: 

In general, an individual who is engaged 
in the business of selling real estate to 
customers with a view to the gains and 
profits that may be derived from such 
sales is a real-estate dealer. On the other 
hand, an individual who merely holds 
real estate for investment or speculation 


and receives rentals therefrom is not 
considered a real-estate dealer. 


Capital Assets Subject to 
Ordinary Income Treatment 
Assuming a taxpayer has satisfied 
the “capital asset” test for capital 
gains treatment, certain provisions 
in the Internal Revenue Code nev- 
ertheless potentially convert capital 
gains into ordinary income, when 
the taxpayer sells a capital asset to 
a related party. However, these code 
sections apply to a limited universe 
of transactions. For example, IRC 
§707(b)(2) imposes ordinary income 
treatment on gain from a sale of a 
capital asset between commonly 
controlled partnerships (defined as 
partnerships in which the same per- 
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sons own, directly or indirectly, more 
than 50 percent of the profits or capital 
interests in both partnerships), when 
the asset is not a capital asset in the 
hands of the purchasing partnership. 
The same result occurs under the 
same code section on a sale by a more- 
than-50 percent partner (again, based 
on either profits or capital interest) 
to his or her partnership, where the 
transferred asset is not a capital asset 
in the hands of the transferee. Code 
§1239 similarly applies to related- 
party sales of depreciable property. 

There are limitations to these code 
provisions and the resulting conver- 
sion of capital gains into ordinary 
income. For example, the conversion 
effect under Code §707(b)(2) can be 
avoided if the property is conveyed, 
prior to development, by the invest- 
ment partnership/owner to a devel- 
opment Subchapter S corporation 
controlled by the investment part- 
nership. Also, application of Code 
$1239 can be avoided when the real 
estate is not subject to depreciation 
during the investment period prior 
to pre-development activity. 


Are Transferor’s or Investor’s 
Dealer Characteristics 
Attributable to Transferee Owner? 
One question that often arises is 
whether the real estate dealer char- 
acteristics of an equity owner in the 
taxpayer entity are attributed to the 
taxpayer. The general rule is that 
such individual characteristics are 
not attributed to the entity taxpayer. 
However, the IRS has successfully 
imputed a joint venture between 
the development entity transferee 
and the original owner/transferor 
entity that retains ownership in the 
development entity.’ Further, the Tax 
Court has held that real property 
sold by an independent broker was 
not a capital asset of the taxpayer, 
despite the taxpayer’s claim that the 
conveyed property was dissimilar to 
the type of property that he normally 
developed, and that he held the 
conveyed property for a long time 
without a comprehensive develop- 
ment plan.” The Tax Court found the 
following factors important in deter- 
mining that the taxpayer’s gain was 
ordinary income: 1) The taxpayer 


was in the trade or business of sell- 
ing real estate; 2) the taxpayer listed 
the property in inventory; and 3) the 
taxpayer capitalized development 
costs associated with the property. 

The so-called “bail-out” transac- 
tions described here may, with 
proper structure, allow an owner 
to dispose of appreciating property 
so as to effect a distinction between 
itself as holder of a capital asset, and 
a development affiliate as a “dealer,” 
thereby affording capital gains treat- 
ment to the owner. 


The Pre-development Capital 
Gains “Bailout” Transaction 

The leading case allowing capital 
gains treatment on a related-party 
sale is Bramblett v. Comr., 960 F.2d 
526 (5th Cir. 1992), rev’g, 59 T.C.M. 
876 (1990). In Bramblett, four indi- 
viduals owned all of the interests 
in a partnership that held several 
parcels of land. To develop the land, 
the same four individuals formed 
a corporation in which they owned 
identical percentage interests. They 
then caused the partnership to sell 
the land, within several years of 
its acquisition, to the development 
corporation. The purchase price 
paid by the corporation/buyer was 
based upon a current appraisal of the 
land, and the partnership/seller pro- 
vided 100 percent purchase money 
financing. Although the purchase 
money note reflected a market rate 
of interest, it appears that the cor- 
poration/buyer never paid interest. 
Ultimately, the corporation/buyer 
developed and sold the real estate to 
third parties. The corporation/buyer 
repaid its note to the partnership/ 
seller by application of proceeds of 
the third party sales. 

The IRS took the position that the 
activities of the development corpo- 
ration/buyer should be attributed to 
the real estate investment partner- 
ship/seller. The Tax Court agreed 
with the IRS, because: 1) The part- 
nership and corporation were formed 
within months of each other and 
were owned by the same individuals 
in exactly the same percentages; 2) 
the corporation had a history of buy- 
ing property from the partnership 
and, in fact, presold portions of the 


property before acquisitions from the 
partnership were completed; and 3) 
the sale to the corporation/buyer was 
100 percent financed by the part- 
nership/seller, and the corporation 
failed to make the required interest 
payments due under the note, and 
in fact did not make any principal 
payments until it resold the land. 
On appeal by the taxpayer, the 
Fifth Circuit reversed the Tax Court 
and held that the partnership/seller 
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was entitled to report its gain on 
sales as capital gains because the 
corporation/buyer was not an agent 
of the partnership/seller. The Fifth 
Circuit held that, by itself, common 
ownership is not sufficient to make a 
development corporation the agent of 
an affiliated seller. Furthermore, the 
Fifth Circuit was unwilling to impute 
the corporation’s “dealer” business 
activities to the partnership by ap- 
plying the “substance over form” doc- 
trine. In the course of its opinion, the 
Fifth Circuit also applied the “clearly 
erroneous” standard and reversed 
the Tax Court’s factual finding that 
the partnership was engaged in a 
trade or business of selling land. 
The critical factors to the Fifth 
Circuit in Bramblett were: 1) There 
was a bona fide sale between the 
partnership and the corporation in 
which basic legal formalities were 
respected; 2) the sales price for the 
property represented its fair market 
value at the time of the sale; and 3) 
there was an independent business 
purpose behind the formation and use 
of the corporation and the conveyance 
from the partnership to the corpora- 
tion, in order to limit the liability of 
the seller’s partners in connection 
with the development of the land. 
The Tax Court followed the Fifth 
Circuit’s Bramblett decision in 
Phelan v. Comr., T.C. Memo 2004-206. 
In Phelan, the Tax Court held that 
an LLC realized a capital gain on 
its sale of a portion of its land to a 
related corporation, notwithstanding 
the fact that three individuals owned 
identical percentage interests in 
both the buying and selling entities. 
The Tax Court found that the owners 
of the LLC had a legitimate business 
purpose for organizing the corpora- 
tion (i.e., protecting the balance of 
the LLC’s land from the development 
risks related to the parcel sold to the 
corporation), and that the owners 
adhered to all corporate formalities 
with respect to the purchaser. Citing 
Bramblett, the Tax Court concluded 
that the purchaser should be re- 
spected as a taxpayer separate from 
the seller, and that the purchaser’s 
development activities (resulting 
in ordinary income tax treatment) 
could not be attributed to the seller. 
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Although the statement of facts in 
Phelan does not describe the terms 
of the related party sale in detail, it 
appears that the buying corporation 
may have paid all cash for the prop- 
erty. In drawing lessons from Phelan 
and Bramblett, payment of cash at 
closing, while not always feasible 
or desirable from the perspective 
of affiliated sellers and buyers, of 
course, would obviate the concern 
manifested in Bramblett over the 
affiliated seller’s financing and the 
seller’s failure to enforce payment. 


Postdevelopment Capital 
Gains Bailout Transaction 

The concepts discussed above 
relative to a pre-development capi- 
tal gains bailout transaction also 
apply to a development entity’s sale 
of improved property to a related 
leasing or investment entity after 
project completion. In this context, 
the IRS will argue that the “dealer” 
activities of the development entity 
should be attributable to the related- 
party investment entity, and that the 
investment entity is an alter ego of 
the development entity. However, 
Bramblett and Phelan support the 
proposition that a leasing or invest- 
ment entity related to a developer, 
that acquires improved property 
from the developer, may obtain capi- 
tal gains treatment for appreciation 
accruing after acquisition upon 
resale of the acquired property. In 
other words, the lesson in sum is that 
a developer may create a separate 
investment entity to purchase, lease, 
and/or invest in the improved prop- 
erty that otherwise would be offered 
for sale by the developer. In this way, 
post-acquisition appreciation will be 
subject to the capital gains tax rate 
instead of the ordinary income rate 
at the time of resale by the invest- 
ment entity. 


Structuring Bailout Transaction 
Tax planning along the lines sug- 
gested by Bramblett and Phelan will 
enhance the possibility that gains 
on the sale of pre-development and 
post-development real estate will be 
subject to capital gains treatment. In 
either case, the organizational and 
operating documents of the acquir- 


ing entity should be reviewed with 
care. With respect to pre-develop- 
ment transfers, any references in 
the investment entity documents 
to developing, listing, marketing, or 
selling real property should be elimi- 
nated.® The investment entity should 
not undertake any marketing or de- 
velopment activities.’ The investment 
entity should attempt to sell all or 
substantially all of its property in one 
transaction.* Care should be taken to 
avoid any arrangement or agreement 
affecting the investment entity that 
would indicate an intent on the part 
of the development entity to sell the 
property to a customer.’ The invest- 
ment entity should be organized well 
in advance of the formation of the 
development entity. 

As to the sale and purchase trans- 
action between the investment entity 
and the development entity, the sale 
terms (e.g., the purchase price and 
any financing terms) should be 
strictly on an arm’s-length basis, 
and the purchase price should be 
documented as being supported 
by an appraisal.'? Although Bram- 
blett provides judicial support for 
a developer providing 100 percent 
unsecured financing in favor of the 
investment entity, the more prudent 
course is to require the investment 
entity to make a cash payment at 
closing and to secure the purchase 
money debt with a mortgage on 
the purchased property. The par- 
ties should comply with customary 
formalities consistent with an arm’s- 
length purchase and sale transaction 
(e.g., cost prorations and payment 
of applicable documentary stamp 
taxes, and recordation of a deed and 
mortgage). 

The purchasing entity should 
not pre-sell any portions of the real 
estate before its acquisition. There 
should be no contingent sales price 
based on resale proceeds, since such 
arrangements may be characterized 
as a joint venture between the devel- 
opment and investment entities. The 
purchasing entity should make every 
effort to pay the purchase money 
debt on a current basis. It should be 
capitalized and have a reasonable 
net worth in order to demonstrate a 
realistic prospect of repaying any ap- 
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plicable purchase money financing. 
The entities should be maintained 
separately, with proper observance 
of their independent formalities 
(e.g., maintenance of separate books, 
records, and bank accounts). The 
owners of the selling entity should 
consider altering the ownership of 
the purchasing entity so that the 
ownership structures of the two 
entities are not identical. Finally, 
the purchasing entity should be an 
S corporation if the selling entity is a 
partnership to avoid the application 
of IRC §707(b)(2). 


Summary 

There are complexities as noted 
in planning and structuring a pre- 
development or post-development 
real estate “bail-out” transaction, 
and the case law is sparse and not 
well-settled. However, the potential 
benefit to a taxpayer deriving from 
capital gains rather than ordinary 
income treatment is significant. 
Based on the Bramblett and Phelan 
cases, taxpayers might well consider 
using a related-party grantee to fa- 
cilitate such planning. 0 


' LR.C. §1221(a)(1), as amended. 

* In fact, this area of the law is quite 
inconclusive. See Winthrop, 417 F.2d at 
906 (The law in this area is “engulfed in 
a fog of decisions with gossamer-like dis- 
tinctions, and a quagmire of unworkable, 
unreliable, and often irrelevant tests.”). 

* In Biedenharn Realty Co., Inc. v. U.S., 
526 F.2d 409 (5th Cir. 1976), cert. denied, 
429 U.S. 819 (1976), the Fifth Circuit an- 
nounced that the frequency of sales was 
one of the two most important of the judi- 
cially created criteria (the other being the 
size of sales) suggesting that in extreme 
cases, this factor alone might suffice to 
exclude the property from capital asset 
status. In fact, the court reached just that 
result in a later decision. In Suburban 
Realty Co. v. U.S., 615 F.2d 171 (5th Cir. 
1980), cert. denied, 449 U.S. 920 (1980), 
the corporation received property from its 
shareholders who acquired the property 
in a foreclosure proceeding. The corpora- 
tion made over 240 individual sales of 
real estate out of the acquired property 
over a 33-year period. In each of these 
years, at least one sale was consummated, 
and in most years, at least four sales were 
made. The corporation engaged in no 
development or subdivision activity with 
respect to approximately two-thirds of 
the property, engaged in no solicitation or 
advertising efforts, and had no brokerage 
activities. In determining the character 
of the gain on the individual sales of the 
properties, the court focused its inquiry 


on whether the taxpayer had engaged in a 
sufficient amount of activity to be consid- 
ered to be in a trade or business. Since the 
activity was found to be substantial and 
continuous, the court denied capital gains 
treatment notwithstanding the absence 
of other indicia of a trade or business. 

* Van Sickle v. Comr., T.C. Memo 1988- 
115, affd without published opin., 875 
F.2d 319 (9th Cir. 1989) (Joint venture 
comprised of real estate dealer and 
entity holding land for the first time 
was judged according to the intent of 
the joint venture entity at the time the 
property was held for sale to customers 
in the ordinary course.) See also Pointer 
v. Comr., 419 F.2d 213 (9th Cir. 1969) 
(activities of agent imputed to taxpayer); 
Tibbals v. U.S., 362 F.2d 266 (Ct. Cl. 
1966) (The court held that a shareholder 
with extensive real estate development 
experience and the development corpo- 
ration that had purchased the property 
were in a constructive joint venture with 
the investment corporation disallowing 
capital gain treatment to the investment 
corporation on its sale to the development 
corporation.); Boyer v. Comr., 58 T.C. 316 
(1972) (The Tax Court held that the pur- 
chasing development corporation acted as 
an agent or alter ego of its shareholders 
when it subsequently subdivided and 
resold the property; the court was also 
troubled by the fact that the purported 
purchase price for the property was 
inflated in an attempt to overstate the 
taxpayer’s capital gain and reduce the 
subsequent ordinary income that would 
be realized by the development corpora- 
tion on the resales.); TAM 8415002 (the 
activities of brokers were imputed to the 
taxpayer who was an investor in a condo- 
minium conversion project even though 
the taxpayer was a passive investor in 
the project). 

5° In Walsh v. Comr.,, T.C. Memo 1994- 
293, affd in an unpublished opin., 95-2 
USTC 50,398 (8th Cir. 1995). 

8 See Hansche v. Comr., 457 F.2d 429 (7th 
Cir. 1972) (partnership agreement listed real 
estate business as one of its activities). 

* If a taxpayer develops real property 
by subdividing, grading, rezoning, or in- 
stalling roads and utilities, he or she may 
be deemed a dealer by reason of these 
activities. See Bush v. Comr., 610 F.2d 426 
(6th Cir. 1979); Harder v. Comr., T.C. Memo 
1990-371; Gates v. Comr. 52 T.C. 898 (1969); 
Bynum v. Comr., 46 T.C. 295 (1966). See also 
Pointer v. Comr., 419 F.2d 213. 

* Under the single sale or “one-bite” 
theory, a taxpayer is not deemed to be in 
a trade or business if he makes only one 
sale. See Reese v. Comr,, 615 F.2d 226, 
230-31 (5th Cir. 1980) (While there may 
perhaps be extraordinary circumstances 
in which a taxpayer’s devotion of time 
and resources to a nonrecurring venture 
constitutes a trade or business, a single 
transaction ordinarily wiil not constitute 
a trade or business when the taxpayer en- 
ters into the transaction with no expecta- 
tion of continuing in the field of endeavor. ) 
See also Mitchell v. Comr., 47 T.C. 120 
(1966), nonacqg. on another issue, 1970-2 
C.B. XXII (purchase and sale of a single 


piece of real estate); Ronhorde v. Comr., 
T.C. Memo 1967-243 (purchase and sale 
of undeveloped farmland); Winding River 
Ranch, Inc. v. Comr.,T.C. Memo 1966-260 
(portion of riding ranch and restaurant 
sold to developer). 

® The single sale theory, however, has 
been eroded, at least in the case where 
a sale of the asset is legally or economi- 
cally predestined to occur. In S & H, Inc. 
v. Comr., 78 T.C. 234 (1982), a taxpayer 
who was in the business of acquiring 
improved real estate for lease or use in 
the taxpayer’s own business agreed to 
construct a warehouse for a purchaser to 
the purchaser’s specifications, pursuant 
to a binding purchase agreement. The 
Tax Court stated that a single venture 
involving a single sale may still constitute 
a trade or business if there is a pre-exist- 
ing arrangement to sell the property. S 
& H, Inc., found that the taxpayer built 
the property with the specific intent to 
transfer it to a specific party who was 
committed to acquire the property on its 
completion. Thus, the sale was the sale 
of real estate constituting an asset held 
for sale to a customer in the ordinary 
course of business. See also Morley v. 
Comr., 87 T.C. 1206 (1986) (The taxpayer 
purchased a parcel of real estate with 
the intention of promptly reselling it; the 
taxpayer found a prospective buyer before 
he actually purchased the property, but 
because of a sudden decline in real estate 
values, negotiations broke off and the 
taxpayer could not find another buyer for 
the property; and the Tax Court held that 
the taxpayer's original intent to purchase 
for resale indicated that he was a “dealer,” 
even though economic conditions frus- 
trated that intent.); and Nielsen v. US., 
333 F.2d 615 (6th Cir. 1964) (ordinary 
income realized by taxpayers who sold a 
single piece of property to a single cus- 
tomer pursuant to a prearranged plan). 

'” See Bradshaw v. U.S., 683 F.2d 365 
(Ct. Cl. 1982). 
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Business LAw 


by Robert C. Kain 


Business Method Patents — 


Defining Your Viewpoints and Your Rights 


usiness method patents 

are a class of patents 

which permit the owner to 

exclude others from mak- 
ing, using, selling, or offering to sell' 
the services or functions set forth in 
the patent rights-defining claimed 
method, the data exchanged with 
the claimed method, or a computer 
program which embodies functional 
steps of the claimed method. Al- 
though computer program financial 
patents have been the subject of 
patent protection for many decades,” 
most people believe business method 
patents cover unique or unusual 
business practices regardless of 
whether the methods are embodied 
in a computer program or are a se- 
ries of novel and nonobvious steps 
employed to produce a product or 
deliver a service.’ Business method 
patents often encompass Internet or 
e-commerce systems. 

Patent attorneys employ business 
method patents to protect current 
commercial processes because many 
of these processes involve computers. 
However, there is a growing body 
of noncomputer-related business 
method patents. A computer search 
through abstracts of issued U.S. 
patents with the term “business 
method” revealed 32 patents, a ma- 
jority of which are computer-related 
program patents‘ and a distinct mi- 
nority of which are associated with 
noncomputer-related patents.*° The 
distinction is significant because a 
method of doing business embodied 
as a computer program necessarily 
uses some computing data commu- 
nication system (sometimes the 
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Internet),®° whereas a true or pure 
business method patent is simply 
a series of steps. One example is a 
method for producing revenue from 
a gypsum-based refuse site. This 
patent includes “providing at least 
one facility suitable for containment 
of non-gypsum waste materials, .. . 
a container . . . being formed sub- 
stantially from said gypsum refuse . 
.. and renting, leasing or otherwise 
driving revenue from said at least 
one facility suitable for the contain- 
ment of said non-gypsum waste 
materials.” 

A spotlight was cast on business 
method patents during the dot-com 
boom in 1999 when Amazon.com, 
Inc., sued Barnes & Noble.com, 
Inc., for infringement of Amazon’s 
“one-click” patent in Amazon.com, 
Inc., v. Barnes and Noble.com, Inc., 
239 F.3d 1243.° Amazon’s broadest 
patent claim establishes Amazon’s 
exclusive patent rights as: 


a method for ordering an item using a 
system, the method comprising: display- 
ing information identifying the item and 
displaying an indication of a single action 
that is to be performed to order the iden- 
tified item; and in response to only the 
indicated single action being performed, 
sending to a server system a request to 
order the identified item whereby the 
item is ordered independently of a shop- 
ping cart model and the order is fulfilled 
to complete a purchase of the item. 


Although the trial court in the 
Amazon case initially issued a 
preliminary injunction prohibiting 
Barnes & Nobles’ use of the one-click 
process, the Court of Appeals for the 
Federal Circuit’ reversed and held 
that Barnes & Noble had raised a 
substantial question of patent in- 


validity regarding the asserted pat- 
ent.’ After this preliminary adverse 
ruling by the Federal Circuit, patent 
owner Amazon settled with Barnes 
& Noble early in 2002. 

Several organizations, including 
the Electronic Frontier Founda- 
tion (EFF), strenuously objected 
to the scope of Amazon’s one-click 
patent arguing that it prohibited a 
substantial portion of on-line shop- 
ping activities. This argument was 
then expanded to computer-related 
business patents in general and the 
EFF publicly announced that many 
of these patents, issued by the U.S. 
Patent and Trademark Office (PTO), 
were invalid and should be struck 
down by the court system or recalled 
(reexamined) by the PTO. In April 
2004, the EFF launched its “Patent 
Busting Project” stating that many 
business-related patents had a chill- 
ing effect on public and consumer 
interests. The EFF also indicated its 
intent to file multiple reexamination 
requests with the PTO to invalidate 
these patents.!! 

Numerous computer-based or com- 
puter-related method of doing busi- 
ness patents continue to effect the 
electronic commerce (e-commerce) 
businesses. For example, Double- 
Click has a banner ad patent, U.S. 
Patent No. 5,948,061, for “A Method 
of Delivery, Targeting, and Measur- 
ing Advertising Over Networks” 
which was cited in a class action 
suit for data misuse, but the patent 
claims were never litigated.'? An 
open market electronic shopping cart 
patent, U.S. Patent No. 5,715,314, for 
a “Network Sales System,” is subject 
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to ongoing litigation in Texas also 
involving Amazon.com, Inc.'* Patents 
have also been issued for an online 
shopping reward or “click reward 
program,” U.S. Patent No. 5,774,870; 
a system that provides a financial 
incentive to view Internet political 
messages, U.S. Patent No. 5,855,008; 
an online auction system sometimes 
known as a “name your price” or a 
“reverse auction” patent, U.S. Patent 
No. 5,794,207; and a process that 
reacts to such auctions, U.S. Patent 
No. 5,845,265." 

A review of Federal Circuit case 
law relating to “business method pat- 
ents” shows that the appellate court 
is relatively active in expanding 
the use of business method patents 
under current U.S. patent law.’® In 
2005, a district court refused to is- 
sue a permanent injunction after a 
jury verdict of infringement stating 
its “growing concern over the issu- 
ance of business method patents, 
which forced the PTO to implement 
a second-level review policy and 
caused legislation to be introduced in 
Congress to eliminate the presump- 
tion of validity for such patents.” On 
appeal, the Federal Circuit reversed 
the trial court’s denial of injunctive 
relief stating that such reasons were 
not grounds to deny the permanent 
injunction.'® 

In August 2005, the Federal Cir- 
cuit issued another ruling in NTP, 
Inc. v. Research in Motion, Ltd., 418 
F.3d 1282 (Fed. Cir. 2005), involving 
the popular Blackberry™ email com- 
municators that effectively estab- 
lished that, with respect to method 


patent claims, all the rights-defining 
claimed steps must be executed or 
practiced (found) in the U.S. NTP 
made a distinction between sys- 
tem or apparatus computer claims 
and method claims. “The use of a 
claimed system under Section 271(a) 
[35 U.S.C. §271(a)] is the place at 
which the system as a whole is put 
into service, i.e., the place where 
control of the system is exercised 
and beneficial use of the system is 
obtained.”'’ However, with respect 
to the asserted method claims, the 
Federal Circuit stated “[wle reach 
a different conclusion as to NTP’s 
asserted method claims. Under 
Section 271(a), the concept of ‘use’ 
of a patented method or process is 
fundamentally different from the 
use of a patented system or device.”'* 
“We therefore hold that a process 
cannot be used ‘within’ the United 
States as required by Section 27 1(a) 
unless each of the steps is performed 
within this country.” Since defen- 
dant RIM employed an essential 
computer communications interface 
in Canada, the Federal Circuit held 
that RIM did not infringe the method 
claims. However, since the beneficial 
result of the overall Blackberry sys- 
tem was obtained in the U.S., the 
court held that RIM infringed the 
computer system (apparatus) claims. 
This litigation is ongoing. 
According to 35 U.S.C. §271(a), 
patent infringement occurs “when 
the defendant makes, uses, offers to 
sell, or sells any patented invention 
within the United States or imports 
into the United States any patent in- 
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vention during the term of the patent 
therefore.” Active inducement and 
contributory patent infringement are 
also defined in the patent statute.”° 

In addition to concerns about di- 
rect or indirect patent infringement, 
the patent owner should also be 
concerned about recovery of patent 
damages. The patent law, 37 U.S.C. 
§284, states that “[u]pon finding for 
the claimant the court shall award 
the claimant damages adequate to 
compensate for the infringement, but 
in no event less than a reasonable 
royalty for the use made of the inven- 
tion by the infringer, together with 
interest and costs as fixed by the 
court.” Several commentators have 
indicated that 25 to 35 percent of 
the defendant’s profit is a reasonable 
estimation of minimum “reasonable 
royalty” damages for patent infringe- 
ment.”' The amount of potential pat- 
ent damages directly impacts patent 
licensing negotiations. 

In light of the Federal Circuit’s 
redefining the geographic scope of 
method claims in NTP v. RIM, and 
taking into account patent damages 
and maximization of patent licensing 
opportunities, if the client can afford 
the cost, good practices may require 
that business method patents, for 
both computer-related methods and 
true business processes, have rights- 
defining patent claims which are 
written from different viewpoints. 
With respect to computer program 
patents, the business person should 
attempt to secure patent coverage for 
several sets of claims, with each set 
having a different viewpoint or focus. 
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One set of claims covers the process 
employed over the entire system.” 
Another set of claims should be 
directed to functions carried out on 
a server computer with mention of 
data flow components to a client com- 
puter (the client-consumer computer 
being set forth in the introduction or 
preamble of the claim).”’ A third set 
is written from the perspective of the 
client computer and referencing data 
flow to and from the server computer 
listed in the preamble.” A fourth set 
of claims may cover computer-read- 
able medium having programming 
instructions stored thereon.” The 
programming instructions are func- 
tional statements from the claimed 
method program. A fifth set of claims 
for computer-related systems” may 
generally be characterized as appa- 
ratus or system claims covering an 
information processing system.” 

In certain situations, the business 
person may also seek computer-re- 
lated patent claims to a data package 
which is transmitted between the 
various computers in the system.” 
All these claims, from whatever per- 
spective, must be deemed novel and 
nonobvious by the PTO before exclu- 
sionary patent rights are granted by 
the government. 

Other commentators have sug- 
gested that in drafting business 
method claims, the patent practi- 
tioner should focus on a) the system 
as a whole, and then, b) separately 
focus on each entity which utilizes 
each major functional component 
of the business method patent.’ In 
other words, in an Internet-based 
consumer transaction, the merchant, 
or its designated representative, 
operates a server (the “merchant- 
server”) and the consumer operates a 
client computer which communicates 
with the merchant-server computer 
at a domain name address, www. 
merchant.com. The consumer-client 
computer and the merchant-server 
computer thereafter exchange infor- 
mation based upon various inputs 
from the consumer. The five sets of 
claims discussed above apply to this 
merchant-server and consumer-cli- 
ent computer system. 

For patent royalty licensing pur- 
poses, the patent owner desires 
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In sophisticated 
business method 
patents, several 
entities may 
be engaged in 
supplying and 
exchanging 
information with the 
computer-based 
system. 


to include as many entities in the 
patent claim as possible in order to 
expand the royalty base and hence 
its total patent licensing royalty. The 
monetary value of a patent royalty 
is based upon 1) the patent royalty 
rate, typically a percentage of gross 
sales, and 2) the royalty base, that 
is, the goods or services which to- 
gether encompass “gross sales.” If the 
claims “read on” more entities, this 
translates into higher profit margins 
generated by the operation of the 
system and hence causes an increase 
in the royalty base against which 
the royalty rate is applied. There- 
fore, system-wide method claims, 
which include all entities handling 
the data, expand the royalty base. 
Careful drafting of patent claims to 
include higher level components also 
increases the royalty base. Royalties 
collected on the entire computer (for 
example, a main frame computer) 
are higher than royalties collected 
on one integrated computer chip in 
the computer. Including higher level 
computer elements in the approved 
patent claim increases the royalty 
base. 

From an enforcement perspective, 
the patent litigator is reluctant to 
sue thousands of customers operat- 
ing consumer-client computers but 
is primarily interested in pursuing 
patent infringement against the key 
or primary manufacturer or financial 
entity controlling or operating the 
server. Hence, a set of claims unique- 


ly crafted to “read on” the manu- 
facturer-server provides for clear, 
direct infringement of the patented 
business method. Again, carefully 
drafted patent claims which cover a 
single entity enable the litigator to 
establish direct patent infringement 
without resorting to contributory 
infringement theories. 

If the business method can be 
configured as a computer program 
to be distributed on a CD, DVD, or 
downloaded via the Internet, a set 
of patent claims classified as “com- 
puter readable medium” claims is 
appropriate. These claims contain 
programming instructions written 
as method steps which essentially 
duplicate the claimed method. Liti- 
gators and licensing experts view 
computer readable medium claims 
as clearly defining a different source 
of revenue from system-wide method 
claims. 

In sophisticated business method 
patents, several entities may be en- 
gaged in supplying and exchanging 
information with the computer-based 
system. Having multiple claims di- 
rected to each one of these entities 
may be of great assistance if the 
patent is ever litigated or licensed. 
In litigation, proof of direct patent 
infringement is easier to establish 
than contributory infringement. With 
an aggressive licensing program, each 
entity is required to pay a license 
fee. 

In closing, business method patents 
have been consistently upheld by the 
courts as being within the scope of the 
patent statute and these intellectual 
property assets provide significant 
benefits to patent owners.” In a 
defensive patent strategy, a business 
method patent may be useful as a 
shield if the patent owner is sued and 
allegations are made that his or her 
patented system infringes upon an 
earlier patented system. Judges and 
juries sometimes find it difficult to 
comprehend how one later patented 
system can infringe upon an earlier 
patented system. Carefully crafted, 
multiple sets of patent rights-defining 
claims are important in establishing 
the scope of the patent rights and the 
royalty base and, hence, the overall 
value of the patent. O 
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' 35 U.S.C. §271. The laws regarding 
patents are set forth in full at 35 U.S.C. 
§1 et seq. (the “patent statute”). 

* See Paine, Webber, Jackson & Curtis, 
Inc. v. Merrill Lynch, Pierce, Fenner 
& Smith, Inc., 564 F. Supp. 1358 (D. 
Del. 1983). In this case, Paine Webber 
sought a declaratory judgment of pat- 
ent invalidity and noninfringement 
of U. S. Patent No. 4,346,442 titled 
“Securities Brokerage-Cash Manage- 
ment System” owned by Merrill Lynch. 
Merrill Lynch counterclaimed charging 
that Paine Webber’s cash management 
account infringed the 442 patent. After 
the trial court ruled that the computer 
program patent was proper subject 
matter under the patent statute, the 
case was settled. 

* All patents, of whatever nature, 
must be deemed novel pursuant to 35 
U.S.C. §101 by the Patent and Trade- 
mark Office (PTO), that is, different 
in some respect compared to prior or 
pre-existing technical art. To be issued 
a patent, the invention set forth in the 
claims must also be deemed nonobvi- 
ous under 35 U.S.C. §103 by the PTO. 
In very simplistic terms, nonobvious 
means that the claimed invention is 
more than just a simple engineering 
change from the prior art. 

‘ Of the 32 patents retrieved while 
searching for “business method” in 
the abstract, a large majority relate 
to computer programs. See U.S. Pat- 
ent No. 6977740, Method and system 
for centralized information storage 
retrieval and searching; U.S. Patent 
No. 6976163, Methods, systems, and 
computer program products for rule 
based firmware updates utilizing cer- 
tificate extensions and certificates for 
use therein; U.S. Patent No. 6973440, 
Method of managing a deposit ex- 
change to offer price reductions; and 
U.S. Patent No. 6968325, System and 
method for automatically adjusting 
merchandise pricing at a service-ori- 
ented interface terminal based upon 
the quantity of users present at the 
terminal. 

° Other retrieved method patents 
do not seem limited to computer pro- 


grams. See U.S. Patent No. 6908107, 
Off-road vehicle safety cage structural 
member attachment apparatus and 
method; U.S. Patent No. 6846131, 
Methods and facilities for producing 
revenue from gypsum-based refuse 
sites; U.S. Patent No. 6560973, Method 
for manufacturing a vending machine 
for serving extremely cold frozen prod- 
uct and method for distributing same; 
and U.S. Patent No. 6510596, Crema- 
tory egg interment system. 

8 See e.g., U.S. Patent No. 6973440, 
Method of managing a deposit ex- 
change to offer price reductions. The 
abstract for the 440 patent states: 
“A business method which uses a 
computer program to establish and 
maintain a deposit exchange. Custom- 
ers deposit money with the deposit 
exchange and register with clients 
of the deposit exchange to use these 
deposits as discounts toward the price 
of goods or services the customer buys 
from the client. These discounts accu- 
mulate according to a formula similar 
to that used to calculate compound 
interest.” 

? The patent rights-defining claims in 
U.S. Patent No. 6846131 to Ianniello, 
et al., Methods and Facilities for Pro- 
ducing Revenue from Gypsum-based 
Refuse Sites, set forth a true method 
of doing business and provide for: “A 
method for producing revenue from one 
or more facilities formed from gypsum 
refuse, said method comprising the 
steps of: A. providing at least one facil- 
ity suitable for the containment of non- 
gypsum waste materials, said facility 
comprising a container having one or 
more concavities, said container being 
formed substantially from said gypsum 
refuse consisting of one or more exist- 
ing gypsum stacks or a gypsum waste 
stream as it is forming or enlarging a 
gypsum stack, and B. renting, leasing 
or otherwise deriving revenue from 
said at least one facility suitable for 
the containment of said non-gypsum 
waste materials.” 

5 U.S. Patent No. 5,960,411, Method 
and System for Placing a Purchase Or- 
der via a Communications Network. 


® This appellate court hears all pat- 
ent related appeals. 28 U.S.C. §1295. 

‘0 The Federal Circuit reversed the 
trial court’s issuance of a preliminary 
injunction barring Barnes & Noble 
from using the one-click patent stat- 
ing “that BN had raised a substantial 
question of invalidity of the asserted 
claims. . . [and] [vJalidity challenges 
during preliminary injunction pro- 
ceedings can be successful, that is, 
they may raise substantial questions 
of invalidity, on evidence that would 
not suffice to support a judgment of 
invalidity at trial.” Amazon.com, Inc. 
v. Barnesandnoble.com, Inc., 239 F.3d 
1343, 1358-1359 (Fed. Cir. 2001). To 
obtain a preliminary injunction, “[t]he 
patentee must, however, present a 
clear case supporting the validity of 
the patent in suit. Such a case might 
be supported, for example, by showing 
that the patent in suit had successfully 
withstood previous validity challenges 
in other proceedings. Further support 
for such a clear case might come from 
a long period of industry acquiescence 
in the patent’s validity. Neither of those 
considerations benefit Amazon in this 
case, however, because the ‘411 patent 
has yet to be tested by trial, and it was 
issued only a few weeks before the start 
of this litigation.” Id. 

“Ten Most Wanted,” The Patent 
Busting Project at www.eff.org/pat- 
ent/wanted (March 3, 2006). 

" This DoubleClick patent is cur- 
rently subject to a reissue proceeding, 
Serial No. 09/577,798 filed May 24, 
2000. DoubleClick has appealed the 
patent examiner’s final rejection of all 
the claims. 

'S See preliminary published opinion 
Soverain Software, LLC v. Amazon. 
com, Inc., 383 F. Supp. 2d 904, 906 (E.D. 
Tex. 2005). 

' Reexamination requested by eBay, 
Inc., Reexam No. 90/006,956 filed 
March 8, 2004. 

'S “Tn our recent decision in State 
Street, this court discarded the so-called 
‘business method’ exception.” AT&T 
Corp. v. Excel Communs., Inc., 172 F.3d 
1352, 1356 (Fed. Cir. 1999)(citing State 
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Street Bank & Trust Co. v. Signature 
Fin. Group, Inc., 149 F.3d 1368, 1374- 
75 (Fed. Cir. 1998), cert. denied, 119 S. 
Ct. 851 (1999)). The Federal Circuit 
in State Street held “[s]ince the 1952 
Patent Act, business methods have been, 
and should have been, subject to the same 
legal requirements for patentability as 
applied to any other process or method.” 
Id., at 1375. 

'6 “Tn this case, the district court did not 
provide any persuasive reason to believe 
this case is sufficiently exceptional to 
justify the denial of a permanent in- 
junction....A general concern regarding 
business-method patents, however, is 
not the type of important public need 
that justifies the unusual step of denying 
injunctive relief.” MercExchange, LLC 
v. eBay, Inc., 401 F.3d 1323, 1339 (Fed. 
Cir. 2005). MercExchange alleged that 
eBay, Inc. and others infringed three 
patents pertaining “to a system for sell- 
ing goods through an electronic network 
of consignment stores.” Id. at 1327. The 
appellate court reversed the denial of a 
permanent injunction and upheld a jury 
verdict of infringement of the ‘265 patent 
but invalidated other patents. 

Td. at 1317. 

'§ Td. at 1318. 

* 35 U.S.C. §271 establishes infringe- 
ment of a patent as follows: “(a) Except as 
otherwise provided in this title [35 USCS 
§1 et seq.], whoever without authority 
makes, uses, offers to sell, or sells any pat- 
ented invention, within the United States 
or imports into the United States any 
patented invention during the term of the 
patent therefor, infringes the patent. (b) 
Whoever actively induces infringement 
of a patent shall be liable as an infringer. 
(c) Whoever offers to sell or sells within 
the United States or imports into the 
United States a component of a patented 
machine, manufacture, combination or 
composition, or a material or apparatus 
for use in practicing a patented process, 
constituting a material part of the inven- 
tion, knowing the same to be especially 
made or especially adapted for use in an 
infringement of such patent, and not a 
staple article or commodity of commerce 
suitable for substantial noninfringing 
use, shall be liable as a contributory 
infringer.” The patent statute thereafter 
defines aspects of contributory infringe- 
ment (§271(d)); infringement relative to 
“using recombinant DNA, recombinant 
RNA, hybridoma technology, or other 
processes involving site specific genetic 
manipulation techniques)” (§271(e)); 
infringement for components of patented 
systems imported and exported from the 
US. (§271(f)); and infringement relative 
to the importation of product made by 
off-shore processes (§271(g)). 

*! See R.B. Young, An Industry Perspec- 
tive of Licensing, in Tur Law AND Business 
OF LICENSING: LICENSING IN THE 1990's, 323, 
332 (Paul Bell & Jay Simon, eds., 1991) 
(when royalty is based on anticipated 
profit of licensee, 25 to 35 percent of such 
profit is a typical agreed royalty); see also 
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Syntex (U.S.A.) Inc. v. Paragon Optical, 
Inc., 7 U.S.P.Q.2d (BNA) 1001, 1027 (D. 
Ariz. 1987) (reporting testimony of dam- 
ages expert Dudley Smith). Smith opined, 
that as a starting point, with nothing else 
known other than its existence and the 
amount of profit expected to be earned by 
sale or use of the invention, 25 percent 
to 33 percent of the anticipated profit 
would be a reasonable royalty. Syntex, 
7 U.S.P.Q.2d (BNA), at 1027. From that 
starting point, one should analyze the 
factors set forth in Georgia-Pacific Corp. v. 
United States Plywood Corp., 318 F. Supp. 
1116, 1123-32, (S.D.N.Y. 1970), modified, 
446 F.2d 295, (2d Cir.), cert. denied, 404 
US. 870 (1971). These factors include: 1) 
patent owner’s policy to maintain, and 
actual maintenance of, monopoly in the 
absence of infringement; 2) profitability 
of the patented product; 3) potential for 
increased profitability of the patented 
product; 4) patent owner’s profits from 
collateral or convoyed sales; 5) substan- 
tial profits that infringer could reason- 
ably expect to earn from production of 
the infringed product; and 6) profits that 
infringer could reasonably expect to earn 
on collateral or convoyed sales. 

* As an example: A method for down- 
loading transactional data from a server 
computer to a client computer comprising 
steps of: obtaining a first input from said 
client computer; obtaining a response 
from said server based upon said first 
input; and completing the transaction 
by combining said first input and said 
response resulting in the delivery of audio 
files to said client computer. 

*s See, supra note 22. 

** As an example: A method for down- 
loading transactional data from a server 
computer to a client computer wherein 
said server computer provides a response 
and an audio output comprising steps 
of: providing an input from said client 
computer sent to said server computer; 
receiving said response based upon said 
first input; and receiving said audio file 
at said client computer indicative of a 
completion of the transaction. 

* As an example: A computer readable 
medium containing programming in- 
structions for downloading transactional 
data from a server to a client computer 
comprising: obtaining a first input from 
said client computer; obtaining a re- 
sponse from said server based upon said 
first input; and completing the transac- 
tion by combining said first input and 
said response resulting in the delivery 
of audio files to said client computer. 

*° Special care should be exercised by 
the patent draftsman when preparing the 
claims. The Federal Circuit recently ruled 
that a method claim, which depended 
from an apparatus or system claim, was 
invalid under 35 U.S.C. §112, 2d para., 
because it mixed statutory classes. JPXL 
Holdings, LLC v. Amazon.com, Inc., 2005 
U.S. App. Lexis 25120 (Fed. Cir. 2005). 
Such claim is fatally flawed because it 
is unclear whether infringement occurs 
by the manufacturer making the system 
capable of doing the method or when the 


method is actually used by the user. 

*7 As an example: An information pro- 
cessing system for downloading trans- 
actional data from a server computer to 
a client computer comprising: means for 
obtaining a first input form said client 
computer; means for obtaining a response 
from said server based upon said first in- 
put; and means for completing the trans- 
action by combining said first input and 
said response resulting in the delivery of 
audio files to said client computer. It may 
also be good practice to provide a set of 
apparatus claims for each set of method 
claims. 

** The following data package claim 
was approved as being patentable by 
the Federal Circuit: A method for use in 
a telecommunications system in which 
interexchange calls initiated by each sub- 
scriber are automatically routed over the 
facilities of a particular one ofa plurality 
of interexchange carriers associated with 
that subscriber, said method comprising 
the steps of: generating a message record 
for an interexchange call between an 
originating subscriber and a terminating 
subscriber, and including, in said message 
record, a primary interexchange carrier 
(PIC) indicator having a value which is 
a function of whether or not the interex- 
change carrier associated with said ter- 
minating subscriber is a predetermined 
one of said interexchange carriers. AT&T 
Corp. v. Excel Communications, Inc., 172 
F.3d 1352 (Fed.Cir. 1999). 

M. Lemley et al., Divided Infringement 
Claims, 33 AIPLA Qrr. J. no.3, pp. 255, 
272 (Summer 2005). 

*° Business method patents are sub- 
jected to a double examination or two-tier 
review by the PTO. Automated Financial 
or Management Data Processing Methods 
(Business Methods), USPTO White Paper, 
2000 at www.uspto.gov/web/menu/bus- 
methp/. Nonbusiness method patents 
are reviewed and approved by a single, 
qualified patent examiner. This increased 
scrutiny of business method patents may 
not be acceptable to some clients. Care- 
fully drafting the application claims may 
avoid the application as being classified 
as a business method patent thereby by 
passing this higher level review by the 
PTO. 


Robert C. Kain, Jr., has practiced 
exclusively in the patent, trademark, copy- 
right, and computer law fields for over 20 
years. His firm, Fleit, Kain, Gibbons, Gut- 
man, Bongini & Bianco, P.L., is located in 
Miami, Ft. Lauderdale, and Boca Raton, 
Florida. The firm limits its practice to 
intellectual property law matters, related 
litigation, arbitration, and domain name 
disputes, domestically and in foreign pat- 
ent and trademark offices. 

This column is submitted on behalf 
of the Business Law Section, Mark 4. 
Wolfson, chair, and Hans Christian Beyer, 
editor. 
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APPELLATE PRACTICE 


by Raymond T. (Tom) Elligett, Jr., and 


Judge John M. Scheb 


The Appellate Decision-making Process 


ppellate practitioners 
spend hours preparing 
briefs and, when avail- 
able, oral arguments. 
When the “curtain closes,” the advo- 
cates leave the case with the court. 
Counsel may feel his or her work is 
done, and it is. But thinking about 
how appellate judges decide cases 
may assist in presenting the appeal 
and, for appellants, analyzing wheth- 
er it stands a real chance of success. 
This article examines aspects of the 
appellate decision-making process. 


Functions of the Appellate Court 

To appreciate the appellate court’s 
approach in reviewing claimed er- 
rors, it helps to recall that appellate 
courts serve two primary functions. 
First, they review the decisions of 
lower tribunals for legal correctness. 
Second, they announce, clarify, and 
harmonize the rules of law which 
govern the affairs of those not par- 
ties to the particular reviews they 
undertake. 

Appellate counsel who appreciate 
these core functions should be able 
to advance their clients’ cases more 
effectively, especially by selecting 
potentially meritorious issues to 
appeal. Selecting issues involves 
determining the applicable standard 
of review for potential issues, evalu- 
ating the strengths of the arguments 
that error has occurred, considering 
whether the error caused harm, and 
determining whether the error was 
preserved below. 


Does the Court 
Have Jurisdiction? 

The appellate court’s first concern 
is whether it has jurisdiction over the 


case. There can be several aspects 
to this inquiry. Is the case within 
the court’s prescribed authority to 
hear under the Florida Constitu- 
tion and Florida Rules of Appellate 
Procedure?! For most final appeals 
this should be straightforward, but 
whether a court has jurisdiction to 
consider a nonfinal order or certio- 
rari jurisdiction over such an order 
can be more complicated. When a 
nonfinal order does not fall within 
the clear wording of Florida Rule of 
Appellate Procedure 9.130, counsel 
should consider citing case law on 
the court’s ability to review such 
orders. Staff attorneys are instructed 
to note the jurisdictional basis of an 
appeal, certiorari, or petition for an 
original writ in their memoranda to 
the court or to the panel assigned to 
the case. 

A second level of jurisdictional 
analysis considers if the appeal is 
timely filed. Failing to file the notice 
of appeal within 30 days of rendi- 
tion is fatal for state court appeals, 
no matter how meritorious the case 
might have been.” Appellate courts 
look to determine if rendition has 
been tolled by an authorized and 
timely served motion. Protecting 
the client’s appellate rights requires 
understanding the timing require- 
ments for post-trial motions, because 
only timely motions are effective in 
postponing rendition. 

Appellate courts also consider 
if a case has become moot. Article 
III of the U.S. Constitution limits 
the jurisdiction of federal courts to 
“cases or controversies.” Thus, they 
lack jurisdiction if a case has become 
moot during the litigation.° 

Florida courts generally decline 


to decide moot cases, but based on 
policy reasons, rather than a lack 
of jurisdiction (perhaps because 
Florida’s constitution does not con- 
tain a “case or controversy” clause).* 
Florida decisions that are moot, 
however, do not destroy the court’s 
jurisdiction when the questions are 
of great public importance or are 
likely to recur.° 

Closely related to jurisdictional 
concerns is the question of whether 
a “party” has standing to bring an 
appeal. Save Anna Maria, Inc. v. 
Department of Transportation, 700 
So. 2d 113 (Fla. 2d DCA 1997), dis- 
cusses two lines of Florida case law 
on standing: One holding a party 
cannot appeal an order in its favor, 
and another holding it can appeal if 
it is aggrieved by some aspect of the 
order. Other standing issues can in- 
clude whether a person or entity re- 
ally became a party to the litigation, 
and when nonparties can participate 
in an appeal.® 


Preserved or Fundamental Error 

If the appellate court has jurisdic- 
tion, it will likely next consider if 
the alleged errors were preserved 
below. One of the basic principles of 
appellate practice is that to present 
an error to an appellate tribunal, 
the complaining party must have 
objected or otherwise brought the 
error to the attention of the lower 
tribunal and obtained a ruling. The 
preservation of error rule developed 
at common law is a part of the ad- 
versarial system. Often referred to 
as the “contemporaneous objection 
rule,” it is intended to afford the 
lower tribunal an opportunity to 
correct errors. Yet, like many rules 
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of law, there are exceptions.’ 

If a party failed to preserve an 
error below, it may still persuade 
the appellate court to consider the 
point under the fundamental error 
doctrine. The Florida Supreme Court 
has stated that to be fundamental, 
an error must go to the foundation 
of the case or the merits of the cause 
of action or it must be a denial of 
due process. It has cautioned that 
fundamental error applies only in 
rare cases.* That said, there are cases 
finding fundamental error in differ- 
ent contexts.° 

The Florida Supreme Court has 
recognized another exception to 
the contemporaneous objection rule 
involving constitutional challenges, 
as illustrated in Cantor v. Davis, 489 
So. 2d 18 (Fla. 1986). The petitioners 
asserted a statute was unconstitu- 
tional both on its face and as applied 
by the particular facts of the case. 
The trial court ruled the statute 
to be facially unconstitutional, and 
consequently the district court never 
reached the issue of the constitu- 
tional application of the statute. The 
Supreme Court held that because the 
petitioners did not have a realistic 
opportunity to argue the as-applied 
challenge in the district court, they 
should not be precluded from rais- 
ing the unconstitutional application 
question before the Supreme Court. 


Harmful or Harmless Error 

If the appellate court determines 
an issue has been preserved for re- 
view, it must decide if the claimed er- 
ror was harmful or harmless. At one 
point in English jurisprudence, any 
error that the appellant preserved 
required a new trial, no matter how 
insignificant the error.'’ 

The Florida Supreme Court has 
long recognized the principle that 
an appellate court will not reverse a 
case if it concludes the alleged error 
did not affect the result — namely, 
it was harmless.'! F.'S. §59.041 is one 
of the few statutes directly address- 
ing appellate practice. It requires 
an appellate court find “the error 
complained of has resulted in a mis- 
carriage of justice.” 

FS. §924.33 is the harmless error 
statute that applies exclusively to 
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criminal appeals. It provides that an 
error in a criminal case is not harm- 
ful unless it injuriously affected the 
substantial rights of the appellant. 
But constitutional principles come 
into play in applying this statute. In 
reviewing a criminal appeal, the court 
must first determine whether an error 
is a per se error, i.e., one that requires 
a reversal even if the court considers 
the error harmless. Denial of counsel is 
an example of per se reversible error. In 
State v. DiGuilio, 491 So. 2d 1129 (Fla. 
1986), the Florida Supreme Court held 
that the harmless error test, as set forth 
by the US. Supreme Court in Chapman 
v. California, 386 U.S. 18 (U.S. 1967), 
requires that the state, as beneficiary 
of aconstitutional error, must establish 
beyond a reasonable doubt that an er- 
ror complained of did not contribute to 
a defendant’s conviction. 

It might seem that an appellate 
court would determine whether a 
ruling was error before considering 
if it was harmful or harmless. In 
some situations, however, it might 
be easier to decide the alleged error 
was not harmful, and then the court 
does not need to reach what might be 
a more difficult analytical question 
on the merits. 


Standards of Review 

Appellate judges have commented 
on the importance of the standard 
of review in deciding issues.'* Since 
Florida Rule of Appellate Proce- 
dure 9.210 was amended in 2001 
to require the briefs to include the 
standard of review applicable to 
each issue, appellate court opinions 
have increasingly focused on the 
standards of review. Florida cases 
identify three general categories of 
the standards for appellate review 
for trial court and agency litigation: 
1) “abuse of discretion” for discretion- 
ary rulings by the trial judge;'’ 2) 
“competent substantial evidence” or 
“rational basis” (for reviewing a jury 
verdict) and “clearly erroneous” (for 
reviewing a trial judge’s fact find- 
ings);' and 3) “plenary” or “de novo” 
for rulings on questions of law.'° 

Most courts and practitioners 
would consider the difficulty in ob- 
taining a reversal as increasing as 
the standard moves from three to one 


above. However, at least one author 
argues the appellant stands a better 
chance of obtaining a reversal under 
an abuse of discretion standard than 
under the standards for obtaining a 
“factual” reversal.'® 

Sometimes questions on appeal 
involve more than one standard of 
review. Instrumentation Services, Inc. 
v. Data Management Associates, Inc., 
708 So. 2d 1018 (Fla. 4th DCA 1998), 
held abuse of discretion is the stan- 
dard of review for a motion to trans- 
fer or dismiss for improper venue. 
Yet, it is not uncommon that such an 
issue involves mixed questions of law 
and fact. PricewaterhouseCoopers, 
LLP v. Cedar Resources, Inc., 761 So. 
2d 1131 (Fla. 2d DCA 1999), is an ex- 
ample of a decision in which the Sec- 
ond DCA articulated three different 
standards that may be applicable to 
the review of a venue issue. The court 
stated that a trial court’s decision to 
transfer venue for convenience of the 
parties is ordinarily reviewed under 
an abuse of discretion standard. But 
in contrast, a trial court’s factual de- 
cision to transfer venue based on the 
impropriety of the plaintiff's venue 
selection is reviewed for whether the 
court’s factual decision is supported 
by competent, substantial evidence, 
and the court’s legal conclusion is 
reviewed de novo. As this suggests, 
counsel often needs to look beyond 
the nature of the ruling and instead 
consider its basis. 

Likewise, in criminal appeals, dif- 
ferent standards may be applicable 
to an issue on appeal. For example, 
in review of a trial court’s ruling on 
a motion to suppress evidence, the 
findings of fact are reviewed based 
on competent, substantial evidence 
standard, whereas application of the 
law is reviewed de novo. 


How Courts Apply the Law and 
Evaluate Claims of Error 
Appellate courts as institutions 
look to prior decisions for guidance 
on evaluating claimed errors. All 
courts are bound by the decisions 
of the U.S. Supreme Court on issues 
governed by the U.S. Constitution." 
Florida’s district courts of appeal 
must follow the precedents of the 
Florida Supreme Court. Stare de- 
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cisis is a common law doctrine that 
requires adherence to precedent. But 
a precedent attaches to a detailed 
set of facts. Thus, an appellate court 
may consider whether a material 
difference in the facts allows it to 
depart from or decline to follow an 
established precedent. Moreover, be- 
cause the DCAs in Florida are final 
in most instances, they have a unique 
opportunity to develop the decisional 
law. While it is clear that the DCAs 
must follow precedent, the DCAs have 
developed considerable law for cases 
in which precedent from the Florida 
Supreme Court is lacking.'® 

District courts of appeal must 
follow Florida Supreme Court prec- 
edents even though they may think 
the law should be or would be 
changed by the Supreme Court 
today.'® One district court of ap- 
peal is not bound by the decision of 
another.”’ A three-judge panel of a 
DCA will not overrule or retreat from 
a prior decision of that DCA, but it 
could ask the court to consider the 
matter en banc.”! When there has 
been a prior appeal or prior litigation 
between parties, the law-of-the-case 
doctrine or the issue preclusion doc- 
trines of res judicata and collateral 
estoppel may apply.” 

Questions on which law to apply 
can arise when the law changes 
based on appellate decisions, or 
amendments to the statutes, rules, 
and even the Florida Constitution. 
When an appellate decision changes 
the law, an appellate court generally 
applies the law in effect at the time 
of its decision, rather than the law 
in effect when the lower tribunal 
rendered its decision.”* 

When a statute is clear, courts 
consider the statute’s plain and 
ordinary meaning unless it leads 
to an unreasonable result or a re- 
sult clearly contrary to legislative 
intent. If, however, the statutory 
language is unclear, courts apply 
rules of statutory construction and 
explore legislative history to resolve 
ambiguities and determine legisla- 
tive intent. To accomplish this, courts 
consider the legislative history of the 
statute’s enactment amendment and 
frequently are guided by the admin- 
istrative construction of a statute.” 


Appellate courts often apply the 
rule of lenity in interpreting crimi- 
nal statutes. The rule holds that in 
construing a criminal statute that is 
ambiguous as to punishments, the 
court resolves the ambiguity in favor 
of the more lenient punishment.” 


Other Considerations 
Concerning Error 

As with fundamental error issues, 
case law may assist in determining 
whether certain conduct or rulings 
were errors. If so, case law can assist 
in determining whether they were 
per se errors, harmful errors that re- 
quire reversal in the particular case, 
or harmless errors.”’ Even when 
errors standing alone are harmless, 
appellate courts sometimes conclude 
the errors may be so numerous as 
to warrant a reversal under the 
doctrine of cumulative error.” 

Akin to preservation questions, 
if the appellant fails to provide a 
transcript in an appeal from an evi- 
dentiary matter, the appellate court 
will affirm absent a clear showing of 
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error on the face of the record.” 

In our common law system, the 
facts are critical. Appellate courts 
consider if a prior decision applies as 
a precedent, or if it does not because 
of material differences in the facts. 
Judges may consider if improper evi- 
dence became a “feature of the trial,” 
particularly when it was mentioned 
in opening statement or closing argu- 
ment. 


The Collegial Process 

Appellate courts employ a collegial 
process to make decisions. Normally 
an odd number of judges decide 
a case, so there will be a majority 
that can formulate a decision.*® The 
court or the panel typically makes a 
preliminary decision in conference 
and a judge is assigned to write the 
majority opinion. In cases in which 
the judges have different views, the 
majority opinion and any dissenting 
opinion may go through several itera- 
tions as they circulate for comments. 

Judges are motivated in their 
decisionmaking to fairly resolve 
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the dispute between the parties 
according to the law, to produce a 
decision that is technically correct 
from a jurisprudential standpoint, 
and to consider the implications of 
a decision to the public in the future 
conduct of their affairs. Considering 
these factors may help counsel shape 
their arguments. 


Conclusion 

Counsel for both sides in an appeal 
can enhance their clients’ chances by 
appreciating the appellate court’s de- 
cision-making process. This includes 
a realization of the core functions of 
an appellate court, considering ju- 
risdictional and preservation issues, 
the standards of review, and how 
courts evaluate whether asserted 
errors are harmful or harmless. 0 


' Const., art. V, §3(b) and R. 
App. P. 9.030(a) describe the Florida Su- 
preme Court’s jurisdiction. FLa. Const, 
art. V, §4(b) and Fia. R. App. P. 9.030(b) 
spell out the jurisdiction of district courts 
of appeal. Fia. Consr., art. V, §5(b) and 
F a. R. App. P. 9.030(c) address the circuit 
courts’ appellate jurisdiction. 

* The state must file the notice of appeal 
within 15 days in a criminal case. FLa. R. 
App. P. 9.140(¢)(3). 

3 See, e.g., Honig v. Doe, 484 U.S. 305, 
108 S. Ct. 592, 98 L. Ed. 2d 686 (U.S. 
1988); Lynch v. Baxley, 744 F.2d 1452 (11th 
Cir. 1984). As occurred in Honig and Lynch, 
federal case law recognizes an exception 
permitting courts to consider cases that 
would otherwise be moot when they are 
capable of repetition yet evading review. 

* See Merkle v. Guardianship of Jacoby, 
912 So. 2d 593 (Fla. 2d D.C.A. 2005). 

° See, e.g., Enterprise Leasing Co. v. 
Jones, 789 So. 2d 964 (Fla. 2001). 

® See, e.g., K.P. Meiring Const., Inc. v. 
Northbay I & E, Inc., 761 So. 2d 1221 (Fla. 
2d D.C.A. 2000) (stating that a surety is a 
proper party to appeal the trial court’s re- 
fusal to stay an action in favor of arbitra- 
tion, even though it would not be a party 
to the arbitration because the surety 
would be bound by the arbitration result); 
State, Dep’t of Revenue v. Pough, 723 So. 
2d 303 (Fla. 2d D.C.A. 1998)(discussing 
when an individual may have standing to 
seek certiorari review of an order when 
not a party below). The standing to appeal 
an administrative agency order is deter- 
mined by the Administrative Procedure 
Act, which requires that the appellant be 
“adversely affected by the final agency 
action.” Strat. §120.68(1); Melzer v. 
Fla. Dep’t of Community Affairs, 881 So. 
2d 623 (Fla. 4th D.C.A. 2004). 

? The rule that an appellant may not 
raise issues or objections for the first 
time on appeal applies to substantive is- 
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sues and procedural irregularities. E.g., 
Dober v. Worrell, 401 So. 2d 1322 (Fla. 
1981); Allstate Ins. Co. v. Gillespie, 455 
So. 2d 617 (Fla. 2d D.C.A. 1984). In FB. v. 
State, 852 So. 2d 226 (Fla. 2003), the court 
said, that with two exceptions, a motion 
or objection must be specific to preserve 
a claim of insufficiency of the evidence for 
appellate review. The exceptions it noted 
were: 1) In death penalty cases, the court 
is required to review the sufficiency of 
the evidence to support the conviction 
(See Fia. R. App. P. 9.140(i)); and 2) when 
the evidence is insufficient to show that 
a crime was committed. 

’ E.g., Ray v. State, 403 So. 2d 956 (Fla. 
1981); Sanford v. Rubin, 237 So. 2d 134 
(Fla. 1970). 

® See, e.g., Murphy v. Int'l Robotic 
Sys., Inc., 766 So. 2d 1010, 1030 (Fla. 
2000)(Closing argument that appeals to 
racial, ethnic or religious prejudices may 
be raised post-trial absent a contempo- 
raneous objection.); Hooters of Am., Inc. 
v. Carolina Wings, Inc., 655 So. 2d 1231 
(Fla. 1st D.C.A. 1995)(adequate notice 
is a fundamental element of the right 
to due process that could be raised on 
appeal, reversing damages awarded in 
a default judgment for claims not pled.); 
Norville v. Bellsouth Advertising & 
Publishing Corp., 664 So. 2d 16 (Fla. 3d 
D.C.A. 1995)(judgment entered against a 
nonparty); Stevens v. Allegro Leasing, Inc., 
562 So. 2d 380 (Fla. 4th D.C.A. 1990)(trial 
court applied the wrong version of a stat- 
ute that had been amended.). 

'” See, e.g., State v. DiGuilio, 491 So. 2d 
1129 (Fla. 1986). 

" See, e.g., Randall v. Parramore, 1 Fla. 
409 (1847). 

" R. Elligett & J. Scheb, Appellate Stan- 
dards of Review — How Important Are 
They?, 70 Fa. B. J. 33 (Feb. 1996). 

'S See, e.g., Sims v. Brown, 574 So. 2d 131 
(Fla. 1991). 

| See, e.g., Helman v. Seaboard Coast 
Line R.R. Co., 349 So. 2d 1187 (Fla. 1977); 
Avery Dev. Corp. v. Village by the Sea 
Condo. Apartments, Inc., 567 So. 2d 447 
(Fla. 4th D.C.A. 1990). 

'5 D’Angelo v. Fitzmaurice, 863 So. 2d 
311 (Fla. 2003). 

'6 G. Somerville, Standards of Appellate 
Review, 15 Lirication 23 (Spring 1989). 

'7 When fundamental rights have been 
construed more expansively under the 
Florida Constitution than the U.S. Con- 
stitution, Florida courts are bound to 
follow the state’s constitution. See Traylor 
v. State, 596 So. 2d 957 (Fla. 1992). 

'S See, e.g., Hesson v. Walmsley Const. 
Co., 422 So. 2d 943 (Fla. 2d D.C.A. 1982); 
Williams v. Henderson, 687 So. 2d 838 
(Fla. 2d D.C.A. 1996). 

'. F.g., Hoffman v. Jones, 280 So. 2d 431 
(Fla. 1973). 

0 See McDonald’s Corp. v. Dep’t of 
Transp., 535 So. 2d 323 (Fla. 2d D.C.A. 
1988). 

*! O’Brien v. State, 478 So. 2d 497 (Fla. 
5th D.C.A. 1985). 

” Topps v. State, 865 So. 2d 1253 (Fla. 2004). 

*S E.g. Hendeles v. Sanford Auto Auction, 
Inc., 364 So. 2d 467 (Fla. 1978). Francois 


v. State, 695 So. 2d 695, n.2 (Fla. 1997), 
states “disposition of a case on appeal 
is made in accordance with the law in 
effect at the time of the appellate court’s 
decision unless a substantive right is 
altered.” For cases discussing how courts 
determine if a statute is to apply retro- 
actively, see Metropolitan Dade County v. 
Chase Fed. Housing Corp. , 737 So. 2d 494 
(Fla. 1999); City of Orlando v. Desjardins, 
493 So. 2d 1027 (Fla. 1986). 

*4 State v. Burris, 875 So. 2d 408 (Fla. 
2004). 

*5 Bautista v. State, 863 So. 2d 1180, 
1185 (Fla. 2003). (“To discern legislative 
intent, courts must consider the statute 
as a whole, including the evil to be cor- 
rected, the language, title, and history 
of its enactment, and the state of law 
already in existence on the statute.”). 

*6 The Florida Legislature has codified 
the rule of lenity: “The provisions of this 
[criminal] code and offenses defined by 
other statutes shall be strictly construed; 
when the language is susceptible of dif- 
fering constructions, it shall be construed 
most favorably to the accused.” FLa. Svar. 
§775.021(1). 

7 See, e.g., Medina v. Peralta, 724 So. 
2d 1188 (Fla. 1999)(Refusal to inform 
jury of existence of underinsured motor- 
ists carrier was per se reversible error.); 
Goldschmidt. 

*S See, e.g., Royster v. State, 643 So. 2d 61 
(Fla. 1st D.C.A. 1994). 

*® See Applegate v. Barnett Bank of Tal- 
lahassee, 377 So. 2d 1150 (Fla. 1979). 

*° For example, the district courts sit 
in three-judge panels and the Florida 
Supreme Court has seven justices. When 
district courts sit en bane and have an 
even number of judges, a tie could result. 
The comment to Fa. R. App. P. 9.331 
states a tie suggests such cases should 
be certified to the Supreme Court for 
resolution. 


Raymond T. (Tom) Elligett, Jr., is a 
member of the Tampa law firm of Schropp, 
Buell & Elligett, PA. He is board certified 
in appellate practice and is an adjunct 
professor teaching appellate practice at 
Stetson University College of Law. 

John M. Scheb was a judge on the 
Second District Court of Appeal from 
appointment in 1975 until retirement in 
1992. Thereafter, he served as a senior 
judge until 2006. During the 1990s, Judge 
Scheb was a distinguished professorial 
lecturer at Stetson University College of 
Law, where he taught appellate practice. 

This column is submitted on behalf 
of the Appellate Practice Section, Thomas 
D. Hall, chair, and Wendy Loquasto and 
Steven L. Brannock, editors. 

Adopted with permission of the 
authors and publisher from Florida Ap- 
pellate Practice and Advocacy (4th ed. 
2005), published by Stetson University 
College of Law. 


=f 
athe 
} 
2 
| 
} 
ast 


TRIAL LAWYERS FORUM 


by Edward J. Page and Min K. Cho 


Price Gouging 101: A Call to Florida Lawmakers 


to Perfect Florida’s Price Gouging Law 


n 2004, the awesome power of 

Hurricanes Charley, Frances, 

Jeanne, and Ivan devastated 

the lives of thousands of Florid- 
ians. In 2005, Hurricanes Katrina, 
Rita, and Wilma annihilated parts 
of Louisiana, Mississippi, Texas, and 
Florida. Indeed, the 2004 and 2005 
hurricane seasons brought severe 
anxiety, frustration, and exhaus- 
tion for many Floridians as they 
attempted to get back on their feet. 
In the midst of the recovery, price 
gouging profiteers preyed upon hur- 
ricane victims. Fortunately, Florida’s 
price gouging law protected these 
consumers. 

Since the recent increase in cata- 
strophic hurricanes striking Florida, 
the Florida Attorney General’s Of- 
fice,| which enforces Florida’s price 
gouging law, has investigated thou- 
sands of businesses and individuals 
for suspected violations. Florida 
Attorney General Charlie Crist 
states that the main objective for 
investigating and prosecuting price 
gougers is to prevent businesses 
and/or individuals from taking ad- 
vantage of consumers’ misfortunes. 
Crist states: 

[W]hen we are in a state of emergency, 
if there is a gross disparity between 
what the store was charging before the 
emergency arose and then afterwards, 
it’s very clear that that is not making a 
profit. That’s profiteering at the expense 
of people at a time of need. That’s why 
these laws are important. Listen, I’m all 
for free enterprise and entrepreneurship, 
but we're not for people taking advantage 
of Floridians in a time of need. That’s why 
these laws are on the books and that’s 


why we will aggressively enforce them to 
protect the people of our state.” 


Florida’s price gouging law pro- 


tects weary consumers from lurking 
predators whose primary goal is to 
take advantage of consumers’ misfor- 
tunes resulting from the hurricanes. 
Unfortunately, Florida’s price goug- 
ing law is not perfect in any sense, 
and some commentators criticize 
Florida’s law for its subjectivity 
and have even called upon Florida 
lawmakers to revise it to establish 
uniformity and objectivity.* 

This article provides a general 
overview of Florida’s price goug- 
ing law and summarizes some of 
the individual attorney general’s 
investigations. Finally, it discusses 
suggested changes to Florida’s price 
gouging law. 


Florida’s Price Gouging Law 

Florida’s law prohibits the un- 
conscionable pricing of commodities 
during a state of emergency.‘ It is 
prima facie evidence that a price is 
unconscionable if: 


1. The amount charged represents a 
gross disparity between the price of the 
commodity that is the subject of the of- 
fer or transaction and the average price 
at which that commodity was rented, 
leased, sold, or offered for rent or sale in 
the usual course of business during the 
30-days immediately prior to a declared 
state of emergency, and the increase in 
the amount is not attributable to addi- 
tional costs incurred in connection with 
the rental or sale of the commodity or 
rental or lease of any dwelling unit or 
self-storage facility, or national or inter- 
national market trends; or 2. The amount 
charged grossly exceeds the average price 
at which the same or similar commodity 
was readily obtainable in the trade area 
during the 30-days immediately prior to 
a declared state of emergency, and the 
increase in the amount is not attributable 
to additional costs incurred in connection 
with the rental or sale of the commodity 
or rental or lease of any dwelling unit or 


self-storage facility, or national or inter- 
national market trends.® 


In other words, it is unlawful 
during a state of emergency to sell, 
lease, offer to sell, or offer for lease 
commodities, dwelling units, or self- 
storage facilities for an amount that 
grossly exceeds the average price for 
the commodity the 30 days before the 
declaration of the state of emergency 
or the seller’s price for the commod- 
ity during the 30 days before the 
declaration of the state of emergency, 
unless the seller can show how in- 
creases in its prices or market trends 
justify the price increase.® 

Additionally, it is a violation 
of §501.204 of the Florida Unfair 
and Deceptive Trade Practices Act 
(FDUTPA) for a person, his or her 
agent, or employee, during a declared 
state of emergency, to rent or sell 
or offer to rent or sell at an uncon- 
scionable price within the state of 
emergency area, any essential com- 
modity including, but not limited 
to, supplies, services, provisions, 
or equipment that is necessary for 
consumption or use as a result of a 
declared state of emergency.’ This 
prohibition remains in effect until 
the declaration of emergency expires 
or is terminated. 

Price gougers are subject to hefty 
civil and criminal penalties. In addi- 
tion to all other remedies FDUTPA 
provides,* a court may impose a civil 
penalty of not more than $1,000 per 
violation, with the aggregate not 
to exceed $25,000 for any 24-hour 
period against the price gouging law 
violators.® Additionally, it is a second 
degree misdemeanor for any person 
to offer goods and services for sale to 
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the public during a state of emergen- 
cy without an occupational license.’” 
The Department of Agriculture and 
Consumer Services, the office of the 
state attorney, or the Department of 
Legal Affairs may enforce Florida’s 
price gouging law. 

The price gouging law defines a 
commodity as “any goods, services, 
materials, merchandise, supplies, 
equipment, resources, or other article 
of commerce, and includes, without 
limitation, food, water, ice, chemicals, 
petroleum products, and lumber 
necessary for consumption or use as 
a direct result of the emergency.””” 
Unfortunately, the price gouging 
law does not define “unconscionable,” 
“gross disparity,” or “grossly exceeds.” 
Additionally, there have not been 
any Florida appellate decisions in- 
terpreting or defining these terms. 

Although there have not been any 
Florida price gouging cases defining 
“gross disparity,” there is at least 
one Florida case where a court found 
there to be a “gross disparity” in the 
pricing of real property. For example, 
in Oregrund Ltd. Partnership v. 
Shieve, 873 So. 2d 451, 458 (Fla. 5th 
DCA 2004), the district court deter- 
mined that the $600,000 proceeds 
given to appellant and the $3 million 
property value interest conveyed to 
appellees as a result was found to 
be “grossly disparate,” as the value 
received was worth more than three 
times the investment. In addition, 
price gouging laws of other states, 
such as New York, also lack a clear 
definition of “gross disparity.” 

Because there are no Florida 
appellate decisions interpreting 
Florida’s price gouging laws, many 
investigations entail a subjective 
aspect. In other words, a formal 
charge or complaint filed against a 
business or individual will primarily 
depend on whether the individual 
enforcement official reviewing and 
investigating the price gouging 
reports determine whether a “gross 
disparity” exists. Critics have noted 
this subjective component of the 
price gouging law and have urged 
Florida lawmakers to establish a 
clear definition of “gross disparity” 
and establish specific guidelines for 
enforcement." As of the date of this 
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writing, Florida law makers have not 
acted upon these suggestions. 


Prosecutions and Complaints 

On August 14, 2004, Attorney Gen- 
eral Christ announced the creation 
of the Attorney General’s Hurricane 
Task Force, which mobilized criminal 
and civil investigators statewide to 
investigate price gouging complaints. 
Based on their investigations, the at- 
torney general filed numerous civil 
complaints against several individu- 
als and businesses. 

*Days Inn Airport, West Palm 
Beach” 

A billboard in close proximity to 
the Days Inn Airport advertised 
rooms for less than $50 per night. 
After Hurricane Charley, the hotel 
charged more than double that 
amount to three consumers. Two 
were forced to pay $109 per night, 
while the hotel charged $119 for the 
third. The hotel told the consumers 
that it had “only two rooms left,” 
thereby creating a sense of urgency 
to pay the inflated price. The hotel 
settled the lawsuit for $70,000 with 
$10,000 of the settlement for con- 
sumer restitution and the remainder 
went to the costs of the investigation 
and to the Florida Hurricane Relief 
Fund. 

Payless Inn & Suites, Ocala‘ 

A 77-year old woman, with her 
husband and disabled daughter, fled 
their Tampa home because it was in 
a designated evacuation zone. The 
family checked into the Payless Inn 
after seeing a highway billboard 
advertising a 50 percent discount 
for senior citizens. The next day, the 
hotel charged the family $160.49 for 
a one-night stay. Later that day, the 
family found a booklet advertising 
rates for only $29.99 a night, with 
a $10-per-person charge for addi- 
tional guests. Two days later, the 
inn quoted a rate of $59.99 over the 
phone. 

The hotel told another consumer 
that only two rooms were available 
at a rate of $129.90. The hotel told 
the consumer that the high price 
stemmed from the room being a 
suite. In fact, the room was not a 
suite, but a regular room. Soon af- 
ter, the consumer called the hotel to 


learn that a regular room was $79 a 
night. 

* Baymont Inns & Suites, Naples“ 

The Baymont Inns & Suites 
charged three consumers more at 
check-out than the price quoted to 
them when they made their reserva- 
tions. The first consumer received a 
quote of $53.99 per night. During 
check-out three days later, the hotel 
charged her 33 percent more, $71.99 
for the first two days, and $89.10 for 
the third day, or 65 percent above 
the quote. After she protested, the 
hotel reduced the rate for the third 
day charges to $71.99, but refused to 
honor the $53.00 quote for the first 
two days. The hotel charged a second 
consumer $93.60 after receiving 2 
10 percent AAA discount. The hotel, 
however, quoted a rate between $49 
and $64 per night. A third consumer 
reserved a room for herself, a friend, 
and a dog at a quoted rate of $55 per 
night. The hotel tried to charge her 
$99 per night, but upon her objection, 
the hotel reduced the rate to $79 per 
night, still 44 percent higher than 
the originally quoted price. 

¢ ABC Restoration, Inc. d/b/a Dr. 
Dry"* 

Dr. Dry sent an employee on Au- 
gust 16, 2004, to assess water dam- 
age at a consumer's home. Dr. Dry’s 
employee quoted a price of $6,500 to 
$7,500 to repair the couple’s porch 
ceiling and upstairs screens and 
to remove the carpet from a room 
adjacent to the porch. The business 
removed the carpet, left it on the 
front lawn, moved furniture from an 
upstairs room to the porch, and then 
demanded $12,000 to complete the 
remaining work. 

Dr. Dry also provided a quote of 
$5,000 to remove furniture and wet 
carpeting from another home. The 
consumer in that home authorized 
Dr. Dry to charge her credit card 
$5,000 upon completion of the work. 
The workers placed 10 large fans and 
three dehumidifiers in the woman’s 
home and made large holes in her 
ceilings to allow for drainage. Dr. 
Dry then demanded an additional 
$6,500 to complete the work. Later, 
the woman discovered that Dr. Dry 
had charged her credit card even 
though Dr. Dry never completed the 
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agreed-upon work. The business 
then refused to give her a refund. 

Also, on August 17, Dr. Dry re- 
moved 24 square yards of wet carpet 
from a Ft. Myers home. The removal 
took one hour to complete, for which 
Dr. Dry charged a fee of $22 per 
square yard. The standard industry 
price for the service should have been 
$3 to $8 per square yard. 

¢ Sun State Trees & Property Main- 
tenance, Inc.® 

Two Winter Park neighbors ob- 
tained an estimate from Sun State, 
after three trees in one man’s yard 
fell onto another house, damaging 
the roof. Sun State provided an esti- 
mate of $30,000 for tree removal ser- 
vices and gave invoices for $15,000 
to each of the neighbors. Sun State 
removed one tree on August 15, 2004, 
two days after Hurricane Charley hit 
Florida, and arranged to return the 
next day to remove the remaining 
trees. The next day, the neighbors 
complained about the high cost of the 
tree removal service, and Sun State 
offered to complete the job for a total 
cost of $11,000. The average price in 
Central Florida for the removal of 
three trees during the 30-day period 
preceding the declaration of a state 
of emergency was approximately 
$3,359.14. 

¢ John Charles Mikell and John 
Tate Mikell” 

A man and his son traveled to 
Santa Rosa County and sold genera- 
tors from a pickup truck and horse 
trailer parked on a roadside. They 
sold 22 generators for $650 each. 
The investigators determined that 
the manufacturer’s suggested retail 
price for that model generator was 
$299.99, meaning the price offered 
for the generators was more than 
double the retail price. 


Conclusion — Call to Florida 
Lawmakers 

Florida’s price gouging law is lack- 
ing in several areas. First, it does 
not establish a clear definition of 
“gross disparity.” Thus, it is within 
the discretion of the investigat- 
ing assistant attorney general to 
determine whether a business or 
individual engaged in price gouging. 
Often, it is difficult to determine 


whether an increase in costs is a 
result of price gouging or a simple 
function of supply and demand. 
Therefore, the legislature should 
establish a clear definition of “gross 
disparity.” Additionally, establishing 
a clear definition of “gross disparity” 
would put merchants on notice as to 
what constitutes lawful or unlawful 
conduct. For example, under the 
guidelines, merchants could be al- 
lowed to raise prices up to a certain 
percentage of the pre-storm price to 
cover increased operating costs in 
the aftermath of such a storm. In 
short, people deserve to know what 
conduct is permissible and what con- 
duct is unlawful before they become 
the targets of an investigation by a 
state agency.”! 

In the last two years, the attorney 
general has been active in investi- 
gating price gouging complaints. Al- 
though many of these complaints are 
legitimate, some may be frivolous and 
unfounded. Many honest businesses 
and individuals can be burdened with 
substantial attorneys’ fees and costs 


when responding to and defending 
against a price gouging investiga- 
tion and complaint, even one that is 
frivolous and unfounded. 

Thus, a renewed suggestion for 
the legislature is to create addi- 
tional methods that result in better 
enforcement and greater deterrence, 
without burdening legitimate busi- 
nesses with expensive legal defense 
fees. One commentator has suggest- 
ed, “the Attorney General could issue 
citations, similar to traffic tickets, to 
anyone who has been determined to 
have violated the Act in accordance 
with the enforcement guidelines 
— the more serious the offense, the 
bigger the fine.”” 

Accordingly, rather than spending 
their money on attorneys’ fees man- 
dated during litigation, businesses 
and individuals whose actions border 
on price gouging could opt to pay a 
fine based on the gravity of the of- 
fence. On the other hand, some may 
argue that this suggestion would 
not effectively deter price gouging 
because it may give merchants 
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justifiable reasons to price gouge 
consumers, as the penalty will only 
be a prorated citation. 

Floridians have endured two 
devastating hurricane seasons. 
Unfortunately, there may be many 
more to come.”? A common battle 
cry for hurricane victims is “Relief, 
Recover, and Rebuild!”™* Floridians 
look upon Florida lawmakers to 
protect their consumer interests 
during this recovery stage. Although 
Florida’s price gouging law for the 
most part protects consumers, it is 
imperfect. Thus, it is advisable for 
Florida lawmakers to take note of 
the discrepancies in Florida’s price 
gouging law and make appropriate 
changes to define “gross disparity,” 
“unconscionable,” and “grossly ex- 
ceeds.” O 


' The Attorney General's Office received 
almost 9,000 reports of price gouging dur- 
ing the declared state of emergency cover- 
ing the 2004 hurricanes. Approximately 
one-third of the reports were determined 
to be unfounded. See myfloridalegal.com. 

* Transcript: Getting Gouged? Fox News 
(Jul. 10, 2005) available at www.foxnews. 
com/story/0,2933,162071,00.html. 

* Gary E. Lehman, Price Gouging: Ap- 
plication of Florida’s Deceptive and Un- 
fair Trade Practices Act in the Aftermath 
of Hurricane Andrew, 17 Nova L. Rev. 
1029, 1050-1051 (1993). 

‘The governor has the authority to 
declare a state of emergency pursuant 
to Fia. Const. art. IV, §1(a) and by the 
Florida Emergency Management Act. 

Star. §501.160(1)(b)1-2 (2005). 

® See generally Fuia. Star. §501.160 
(2005). 

Fra. §501.160(2)(2005). 

* FDUPTA’s provides for investigative 
powers of enforcing authorities, which 
can lead to civil penalties and equitable 
remedies. Additionally, the FDUTPA 
provides a private cause of action for 
individuals aggrieved by businesses and 
individuals engaging in unfair methods 
of competition, unconscionable acts or 
practices, and unfair or deceptive acts 
or practices in the conduct of any trade 
or commerce. The FDUTPA provides: “1) 
Without regard to any other remedy or re- 
lief to which a person is entitled, anyone 
aggrieved by a violation of this part may 
bring an action to obtain a declaratory 
judgment that an act or practice violated 
this part and to enjoin a person who has 
violated, is violating, or is otherwise 
likely to violate this part. 2) In any action 
brought by a person who has suffered a 
loss as a result of a violation of this part, 
such person may recover actual damages, 
plus attorney’s fees and court costs as pro- 
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vided in s. 501.2105. However, damages, 
fees, or costs are not recoverable under 
this section against a retailer who has, in 
good faith, engaged in the dissemination 
of claims of a manufacturer or wholesaler 
without actual knowledge that it violated 
this part.” Fia. Star. §501.211. (2005). 
The rights and remedies of the FDUTPA 
are beyond the scope of this article. To get 
a better understanding of the FDUTPA, 
see David J. Federbush, Damages Under 
FDUTPA, 78 Fa. B.J. 20 (2004); David 
J. Federbush, The Unclear Scope of 
Unconscionability in FDUTPA, 74 Fia. 
B.J. 49 (2000); and David J. Federbush, 
The Unexplored Territory of Unfairness 
in Florida’s Deceptive and Unfair Trade 
Practices Act, 73 FLA. B.J. 26 (1999). 

Fra. Stat. §501.164 (2005). 

” Stat. §501.160(9) (2005). How- 
ever, this subsection does not apply to 
religious, charitable, fraternal, civic, 
educational, or social organizations. Id. 
Additionally, during a declared state of 
emergency and when there is an allega- 
tion of price gouging against a person, 
failure to possess a license constitutes 
reasonable cause to detain the person, 
provided that the detention shall only be 
made in a reasonable manner and only 
for a reasonable period of time sufficient 
for an inquiry into the circumstances sur- 
rounding the failure to possess a license. 
Id. 

Star. §$501.160(8) (2005). 

Pia. Star. §501.160(1)(a) (2005). 

'S Although New York’s price gouging 
law uses the term “gross disparity,” the 
New York courts do not put much em- 
phasis on the term. Instead, the New 
York courts view the “gross disparity” 
language as more procedural rather 
than definitional. In other words, “it 
simply establishes a means of providing 
presumptive evidence that the merchant 
has engaged in price gouging. A showing 
of a gross disparity in prices, coupled with 
proof that the disparity is not attributable 
to supplier costs, raises a presumption 
that the merchant used the leverage 
provided by the market disruption to 
extract a higher price. The use of such 
leverage is what defines price gouging, 
not some arbitrarily drawn line of exces- 
siveness.” People v. Two Wheel Corp., 525 
N.E. 2d 692, 694-95 (N.Y. Ct. App. 1988). 
Nevertheless, a clear definition would 
give both investigators and consumers 
guidance. 

'' Lehman, supra note 3 at 1050-1051. 
Lehman suggests “[t]his would add 
uniformity, as well as objectivity, to an 
enforcement process that is all too subjec- 
tive and creates unnecessary legal costs 
to innocent persons who may find them- 
selves the targets of zealous prosecutors 
for unknowingly or unwittingly violat- 
ing the Act. When faced with another 
natural disaster, such guidelines would 
also put merchants on notice as to what 
constitutes lawful or unlawful conduct. 
For example, under the guidelines, mer- 
chants could be allowed to raise prices up 
to a certain percentage of the pre-storm 
price to cover increased operating costs in 


the aftermath of such a storm. In short, 
people deserve to know what conduct is 
permissible and what conduct is unlaw- 
ful before they become the targets of an 
investigation by a state agency.” Id. at 
1050. 

'° State of Florida v. Janus Hotels and 
Resorts, Inc., Complaint, available at 
myfloridalegal.com/daysinncomplaint. 
pdf; myfloridalegal.com/JanusAVC.pdf; 
myfloridalegal.com/JanusConsentDecree. 
pdf. 

'6 State of Florida v. Ocala Inn Man- 
agement, Inc., Complaint, available at 
myfloridalegal.com/paylesscomplaint. 
pdf. 

' State of Florida v. Baymont Inns 
Hospitality, LLC, Complaint, available at 
myfloridalegal.com/baymontcomplaint. 
pdf. 

'S State of Florida v. ABC Restoration, 
Inc., Complaint, available at myflorida- 
legal.com/DrDryComplaint.pdf. 

'9 State of Florida v. Sun State Trees & 
Property Maintenance, Inc., Complaint, 
available at myfloridalegal.com/sunstate- 
complaint.pdf. 

*” State of Florida v. John Charles Mikell 
et al., Complaint, available at myflorida- 
legal. com/MikellComplaint.pdf. 

*1 Lehman, supra note 3, at 1050. 

* Td. at 1051. 

*8 Hurricane Expert Predicts Years of 
More Storms, MSNBC (Feb. 7, 2006) 
available at www.msnbc.msn.com/id/ 
9417904/. Experts predict more hurri- 
canes, large and small, in the next 10 to 
20 years. 

*4 Michael Flynn, Construction Con- 
tracts and Contractors: Hurricane An- 
drew Reteaches Consumer, 17 Nova L. 
Rev. 1093, 1093 (1993). Professor Flynn’s 
article thoroughly discusses Florida’s 
unlicensed contractor statute. 
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ENVIRONMENTAL AND LAND 
Use Law 


by Bernard R. Appleman 


Why Classifying a Small-scale Land Use 


Amendment as a Legislative Decision Is Not Justified 


ezoning a 1.3 acre plot from 

residential to commercial 

is considered a legislative 

decision that formulates 
new policy and is subject to a highly 
deferential judicial standard of re- 
view.' In contrast, a rezoning to add 
up to 600 multi-family residential 
units in an 885-acre tract is consid- 
ered a quasi-judicial decision that 
applies existing policy and is subject 
to a much less deferential judicial 
standard of review.” These appar- 
ently inconsistent results stem from 
recent Florida Supreme Court deci- 
sions that apply a “bright-line” rule 
classifying all comprehensive plan 
amendments as legislative decisions 
and all other zoning changes as qua- 
si-judicial.* This article reviews state 
and local government procedures for 
various zoning changes, along with a 
discussion of recent Florida Supreme 
Court decisions on the classification 
and standards of review for zoning 
actions. The analysis demonstrates 
the inadequate legal justification 
for the present “bright-line” rule 
and the resulting inconsistencies in 
classifying small-scale amendments 
and rezonings. 


Florida Law for Amendments 
and Rezonings 

¢ Comprehensive Plans are Legis- 
lative Actions — A comprehensive 
plan for land use and zoning estab- 
lishes a local government’s direction 
for growth and development.’ As a 
major policy formulation by a county 
commission or a city council in its 
lawmaking role, the plan is a legis- 
lative act, which requires a highly 
deferential standard of judicial re- 


view.’ In contrast, a local government 
decision that applies an existing 
legislative policy to an individual 
case is classified as a quasi-judicial 
decision.® An example is a change 
of the zoning status of a particular 
parcel of land from residential to 
commercial where the future land 
use map (FLUM) had previously 
authorized such a use.’ 

¢ Amending a Comprehensive Plan 
Entails a Two-stage Process — The 
state’s process for amending a com- 
prehensive plan involves two stages: 
proposal and adoption.* Following a 
public hearing, the local government 
submits the proposed amendment 
for review to the Florida Depart- 
ment of Community Affairs (FDCA) 
and other regional planning, state, 
and public agencies.® The procedure 
for the adoption stage depends on 
whether the FDCA exercises its 
discretion to review the proposed 
amendment." If the FDCA reviews 
the amendment, it issues objections, 
recommendations, and comments 
(ORC) report.'’ Following a second 
public hearing, the local government 
has 60 days to adopt the amendment 
as originally drafted, to adopt the 
amendment with change, or to decide 
not to adopt the amendment." If the 
FDCA has not reviewed the amend- 
ment and there are no proposed 
changes or objections from any af- 
fected party, the amendment can be 
adopted directly.'* 

Amendments to a comprehensive 
plan also reflect land use policies of a 
local government and have tradition- 
ally been considered legislative deci- 
sions.'* The detailed nature of the 
amendment procedure is consistent 


with there being considered policy 
decision affecting many within the 
locality, as well as agencies and enti- 
ties outside the local boundaries. 

¢ Legislature and Court Establish 
Special Considerations for Small- 
scale Amendments — In some situa- 
tions, the need has arisen for timely 
rezoning of a small parcel of land 
that the local government has failed 
to include in previous comprehen- 
sive plan amendments, but that it 
considers urgent for the interests 
of the community, as well as the 
developer. Both the legislature and 
the judiciary responded to the need 
for a more efficient process for these 
small-scale zoning changes and for a 
consistent methodology for classifica- 
tion and review of these decisions. 

In 1995, the Florida Legislature 
exempted small-scale amendments 
from several of the requirements 
described above.” In the proposal 
phase, the small-scale amendment 
requires only one hearing compared 
to two hearings for a large-scale 
amendment.'* Although the local 
government submits all proposed 
amendments to the FDCA and other 
agencies, the FDCA has indicated 
that it does not review small-scale 
proposals.'’ Furthermore, in the 
adoption stage, unless challenged, 
the local government is not required 
to submit a small-scale amendment 
to the FDCA as is required for a 
large-scale amendment."* 

In 1993, the Florida Supreme 
Court established the functional 
analysis test that classified a zoning 
decision as legislative if it formu- 
lated land use policy and as quasi- 
judicial if it merely applied policy in 


THE FLORIDA BAR JOURNAL/APRIL 2006 53 


' } 
{ | 
| 
| 
| 
= 
“4 a 
i 
4 
| 
4 
: 
} 
4 


Board of County Comm’rs v. Snyder, 
627 So. 2d 469, 474 (Fla. 1993). The 
court then applied that principle to 
land use decisions. “Rezoning actions 
which have an impact on a limited 
number of persons or property own- 
ers, on identifiable parties and inter- 
ests, where the decision is contingent 
on a fact or facts ... are quasi-judicial 
actions....”"” 

Following Snyder, courts were 
divided on whether small-scale 
amendments were legislative or 
quasi-judicial.*® Fleeman v. City 
of St. Augustine Beach, 728 So. 2d 
1178, 1179-80 (Fla. 5th DCA 1998), 
held that the request to change the 
land use of a 0.26-acre plot was an 
amendment to the comprehensive 
plan and constituted a legislative 
act. The court observed that even 
though it was a small parcel, its 
proximity to the ocean and to a major 
thoroughfare suggested important 
policy concerns.”! 

Grondin v. City of Lake Wales, 5 
Fla. L. Weekly Supp. 727 (Fla. 10th 
Cir. Ct. 1998), determined that the 
zoning change of a three-acre parcel 
from single family to commercial 
qualified as a quasi-judicial decision. 
According to the court, the proposed 
land use change was not the broad 
formulation of policy associated with 
a legislative decision; rather the city’s 
decision more closely resembled an 
application of the comprehensive 
plan as the proposed change was 
consistent with the plan’s policies 
and text.” 

¢ Florida Supreme Court Holds 
that Small-scale Amendments are 
Legislative — In 1997, Martin Coun- 
ty v. Yusem, 690 So. 2d 1288 (Fla. 
1997), established the rule that an 
amendment to a local government’s 
comprehensive plan, even for a single 
parcel, is by definition formulation 
of policy and hence legislative in 
nature. The court explained that 
because a land use plan is “like a 
constitution for all future develop- 
ment,” functional analysis is not 
appropriate for comprehensive 
plan amendments.”’ Reviewing a 
proposed amendment requires a 
county to “engage in policy refor- 
mulation” and to promote “orderly 
development of the County’s future 
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growth.”” The court further justified 
its conclusion that amendments are 
legislative decisions by outlining the 
multi-stage review process required 
under Florida law.”° Thus, the court 
concluded, an amendment requires 
“strict oversight on the several lev- 
els of government,” in contrast to a 
rezoning request, which is evaluated 
on the local level only.” 

That the Yusem rule for classifying 
comprehensive plan amendments 
as legislative also applied to small- 
scale amendments was confirmed in 
Coastal Dev. of N. Fla., Inc. v. City of 
Jacksonville Beach, 788 So. 2d 209, 
210 (Fla. 2001). While recognizing 
that the procedure for a small-scale 
amendment is different from that of 
a large-scale amendment, the court 
maintained that this procedure 
still allowed the FDCA to intervene 
and an affected person to challenge 
whether an adopted amendment 
complies with the statute.’ The 
court explained that the FLUM, as 
part of the comprehensive plan, is 
itself a policy decision.”* The court 
distinguished a change in the FLUM 
(which formulates policy) with a 
change that is consistent with the 
FLUM (which applies policy).”° In 
addition, no matter what the size of 
the amendment, the local govern- 
ment must determine whether the 
reformulation of policies is socially 
desirable and consider the expected 
impact on other government services 
such as traffic and utilities.*” These 
considerations differ from those in- 
volved in a rezoning.*! 


inconsistences in Classifying 
Small-scale Amendments and 
Rezonings 

The bright-line rule has resulted 
in inconsistencies in classifying 
land use decisions and inequities 
in judicial review of these decisions. 
Specific issues addressed below are 
the inadequate justifications for des- 
ignating small-scale amendments 
as policy and for classifying small- 
scale amendments differently from 
small-scale rezonings, and the court’s 
conflicting standards for classifying 
large-scale rezonings. 

¢ Small-scale Amendments are 
not Policy Decisions like Large- 


scale Amendments — Coastal and 
Yusem did not endorse the Snyder 
functional analysis test, which pro- 
vided a logical basis for determining 
whether a decision is legislative or 
quasi-judicial (i.e., whether it for- 
mulates or applies policy).*” Rather, 
the Coastal-Yusem court applied a 
purely mechanical bright-line rule 
for classifying a comprehensive plan 
amendment based on a rationale 
that can be summarized as follows: 
1) Because it is an amendment, it 
is policy; 2) because it is policy, it 
is legislative; and 3) because it is 
legislative, it deserves deference.” 

This rationale takes no account 
of the basic underlying principle for 
deferring to the legislature based on 
historical principles of public policy.** 
The policy/principle argument is as 
follows: 1) The legislature is broad- 
based, with legislation responding to 
a diverse constituency; 2) this diverse 
base gives it authority to make policy 
and makes it more difficult to provide 
due process or to address individual 
concerns; 3) the ultimate recourse of 
represented citizens is via the ballot 
box; and 4) thus, legislative decisions 
deserve deference.*° 

These latter factors are not pres- 
ent for a small-scale amendment. 
The legislation is not broad-based, 
but rather is narrowly focused on 
a single parcel of land.** Because it 
affects only a single parcel, relatively 
few other landowners are affected 
and the legislators are unlikely to be 
voted out of office based on a small- 
scale amendment. Thus, the decision 
does not merit the deferential legis- 
lative standard of review.” 

The specific review processes for 
a small-scale amendment support 
the claim that it is not policy. For 
example, the common practice of 
processing a small-scale amendment 
in tandem with a rezoning indicates 
that the levels of community interest 
and debate anticipated for a small- 
scale amendment are similar to those 
for a small-scale rezoning, which is 
clearly not policy. ** This process can 
be contrasted with that of large-scale 
amendments, which are permitted 
only twice a year in Florida.** For 
these amendments, municipalities, 
such as Jacksonville, both anticipate 
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and receive a much wider range of 
input and comment.*° 

In City of Jacksonville Beach v. 
Coastal Dev. of North Florida, 730 So. 
2d 792, 794 (Fla. 1st DCA 1999), the 
City of Jacksonville Beach argued 
that any small-scale amendment 
would require the city council to 
consider the policy impact of the 
amendment, including traffic, utili- 
ties, and other services. Yet, the city’s 
brief before the Florida Supreme 
Court mentioned only that alternate 
vacant commercial space was avail- 
able nearby and that the proposed 
amendment would “violate the plan’s 
goal of encouraging the ‘infill’ of com- 
mercial development.” It is hard to 
see how granting this change for an 
area less than two acres could signifi- 
cantly affect the city’s overall growth 
plans. Given the significance of this 
holding, it is disappointing that the 
court furnished no justification other 
than repeating that any change in 
the FLUM is a policy decision.” 

It is noteworthy that the 1995 
amendments to the Florida stat- 
utes streamlining the state review 
for a small-scale amendment were 
enacted following Snyder (1993), 
but prior to Yusem (1997).* Thus, 
the legislators were aware of the 
Snyder functional analysis test un- 
der which a small-scale amendment 
would be subject to quasi-judicial 
review if it were an application of 
policy rather than a formulation of 
policy.** The legislature’s elimination 
of a significant portion of the review 
process of a small-scale amendment 
is consistent with the recognition 
that such an amendment does not 
involve formulation of policy based 
on the Snyder functional analysis 
test.” 

¢ Adoption Processes are Similar, 
but Classifications Differ — The 
practices of several municipalities 
confirm that the procedures for 
adopting small-scale amendment 
are very similar to those for small- 
scale rezoning.*® Yet, small-scale 
amendments are deemed legislative 
decisions while rezonings are quasi- 
judicial, resulting in an inherently 
inconsistent judicial review process. 
The great similarity in adoption pro- 
cedures is evidenced by the practice 


of processing a small-scale amend- 
ment and a small-scale rezoning 
in tandem. In a tandem process, a 
local government seeking to change 
the use of a small parcel of land to 
a use not consistent with the FLUM 
pairs the small-scale amendment 
ordinance with a rezoning ordinance 
for the identical parcel.*’ The board 
of commissioners first determines 
whether to approve the amendment 
to the comprehensive plan.* If it 
approves the amendment, the board 
determines the suitability of the pro- 
posed rezoning.** On disapproval, the 
board never considers the proposed 
rezoning. 

For example, the City of Jackson- 
ville processed a request to allow 
commercial development on a 1.3- 
acre plot for a property that had been 
residential.” The new use required 
a change in the land use designa- 
tion of the FLUM from low density 
residential to community general 
commercial®' and a change in the 
zoning district within the new land 
use designation from residential low 
density to commercial community 
general.” Following a review and 
recommendation by staff, the paired 
ordinances were reviewed succes- 
sively by the planning commis- 
sion (the designated land planning 
agency), the Land Use and Zoning 
Committee (a subcommittee of the 
city council), and the city council.” 

Although the two ordinances were 
voted on separately, the testimony 
for and against the ordinances was 
presented at the same hearings. The 
first ordinance, which changed the 
FLUM, was considered a small-scale 
amendment to the city’s comprehen- 
sive plan and hence a legislative 
decision.’ The second ordinance, 
proposing a change from one permit- 
ted zoning class to another within a 
land use designation, was a rezon- 
ing, not entailing any change to the 
comprehensive plan and, therefore, 
classified as quasi-judicial.” 

Although the substantive pro- 
cesses for enacting a small-scale 
amendment and a small-scale re- 
zoning are similar, because of their 
differing classifications, the type of 
judicial review afforded a challenger 
also differs.*° For example, a party 


opposing the approval of a paired 
amendment and zoning change 
would be able to challenge the rezon- 
ing portion of the decision under the 
quasi-judicial process.*’ On the other 
hand, a person contesting a denial of 
the amendment would only be able to 
challenge under the more deferential 
legislative standard of review.* 

¢ Bright-line Rule is Inconsistent 
with the Functional Analysis Test — 
The court’s bright-line rule in Yusem 
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and Coastal that all amendments are 
legislative implied that all land use 
changes not involving a change to the 
FLUM are quasi-judicial.*® Because 
the court did not indicate otherwise, 
this rule also applies to large-scale 
rezonings that are consistent with 
the FLUM.® Such a policy seems to 
be inconsistent with the Snyder func- 
tional analysis test, “[a]pplying this 
criterion, it is evident that compre- 
hensive rezonings affecting a large 
portion of the public are legislative 
in nature.”*' Allowing a rezoning of 
a large tract from, for example, low 
density residential to commercial 
could certainly have a major impact 
on the need for new roads and utili- 
ties. Yet, under the bright-line rule, 
a large-scale rezoning that is not 
part of a plan amendment would 
be deemed quasi-judicial and not 
subject to policy review by the local 
government or the FDCA.® 

Because Yusem and Coastal did 
not overrule Snyder, the Snyder 
functional analysis test is still valid 
for determining the classification for 
a rezoning not involving an amend- 
ment.® Yusem chose to distinguish 
rather than to overrule Snyder, 
explaining “we continue to adhere 
to our analysis in Snyder with 
respect to the type of rezonings at 
issue in that case...."°* The Coastal 
court’s comment on this distinction, 
“{h]owever, a proposed zoning change 
under Snyder must be consistent 
with the FLUM, thus requiring 
policy application instead of policy 
reformulation,” also implicitly af- 
firms Snyder. 


Under Snyder, a small-scale rezon- 
ing affecting only a small number 
of landowners and a small area is 
typically designated as quasi-judi- 
cial, while a large-scale rezoning, 
affecting a large area and a large 
number of individuals is a legislative 
decision. This analysis, though, is in- 
consistent with Coastal and Yusem, 
which imply that all rezonings are 
quasi-judicial. 


Conclusion 

The statutes and case law pro- 
vide an inconsistent framework for 
classifying land use decisions by 
local governments. A small-scale 
amendment, which will often impact 
only landowners in the immediate 
vicinity, is not necessarily a true 
policy decision and thus differs from 
a large-scale amendment. Florida 
statutes support this interpretation 
by excluding small-scale amend- 
ments from routine review by FDCA 
and other procedures required for 
large-scale amendments. In addition, 
several municipalities provide es- 
sentially the same review procedures 
for a small-scale amendment as for a 
rezoning. Yet under Coastal, a small- 
scale amendment is a legislative de- 
cision and a rezoning a quasi-judicial 
decision. 

Because Yusem and Coastal ex- 
plicitly declined to overrule Snyder 
regarding land use decisions not in- 
volving a plan amendment, Snyder's 
functional analysis test is still valid 
for rezonings. This test would con- 
ceivably classify the rezoning of a 
large and strategically placed parcel 
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of land as a formulation of policy, re- 
quiring a legislative review process. 
However, according to the Yusem- 
Coastal test, only amendments are 
legislative, with all other rezonings 
classified as quasi-judicial. Thus, for 
a large scale rezoning, the Snyder 
functional analysis test results in 
a different classification than the 
Yusem-Coastal bright-line rule. 

In conclusion, Yusem and Coastal 
failed to adequately justify the 
bright-line rule designating small- 
scale amendment as legislative deci- 
sions. This failure has resulted in the 
lack of a uniform, rational means for 
classifying land use decisions. O) 


' See JACKSONVILLE, FLA., ORDINANCE 
2004-5 (2004) at citycirc.coj.net/coj/COJ- 
BillList.asp?Bill=2004-0005 (hereinafter 
JACKSONVILLE, FLA., ORDINANCE 2004-5). 

* See Report of the Planning and De- 
velopment Department for Application 
for Rezoning R-2005-117 to Planned 
Unit Development, February 24, 2005 
at citycirc.coj.net/coj/COJbillDetail. 
asp?F=2005-0117\Reports (hereinafter 
Application for Rezoning R-2005-117). 

’ The Florida Supreme Court’s bright- 
line rule is that a land use decision is 
classed as legislative if the action is an 
amendment to a comprehensive plan and 
as quasi-judicial if it is not an amend- 
ment. See discussion infra. 

‘See Julian C. Juergensmeyer & 
Thomas E. Roberts, LAND Usr PLANNING 
AND DEVELOPMENT REGULATION Law §2.9 at 
27 (2003). 

* See Michael S. Holman, Zoning 
Amendment — The Product of Judicial 
or Quasi-Judicial Action, 33 Onto Sr. L. 
J. 130, 135 (1972). 

® A quasi-judicial decision is much less 
deferential than a legislative decision and 
will be overturned if there is no compe- 
tent substantial evidence to support it. In 
contrast, a court will overturn a legisla- 
tive decision only if it is arbitrary. See City 
of Miami Beach v. Ocean & Inland Co., 3 
So. 2d 364, 367 (Fla. 1941). In addition, 
a legislative act is exempt from ex parte 
restrictions and other procedural due pro- 
cess controls that are normally mandated 
in a quasi-judicial decision. See Holman, 
supra note 5 at 141. 

* The FLUM, a formal part of the com- 
prehensive plan, describes the type of 
zoning permitted in each parcel of land 
in the future. The land use categories are 
the broader zoning classifications (e.g., 
residential or industrial) while the zoning 
code represents the subcategories within 
a land use category (e.g., single family, 
multi-family, etc.). 

Fia. Stat. §163.3184(2004); see also 
Florida DCA Plan Amendment Process 
Flow Chart (reflecting revised process 
pursuant to S.B. 1906, May 31, 2002), 
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available at www.dca.state.fl.us/fdep/ 
dep/Pocedures/PlanAdmb&w85x14.PDF 
(hereinafter FDCA Flow Chart). 

Fra. Stat. §§163.3167 (2)(b) (2004); 
163.3184(3);(5) (2004). 

10 Fra. Stat. §163.3184(5). 

1 Fra. Strat. §163.3184(6)(c). 

Fra. Stat. §§163.3184(15)(b)2; (7). 

18 Fra. Stat. §163.3184(7)(b). 

14 See Juergensmeyer & Roberts, supra 
note 4, §5.9 at 170. 

15 See Richard Grosso, Florida’s Growth 
Management Act: How Far We Have 
Come, and How Far We Have Yet to Go, 
20 Nova L. Rev. 589, 600 (1996); Fra. 
Stat. §163.3187(1)(c)1(2004). The act 
defined a small-scale amendment as one 
that involves land use of 10 acres or less 
and does not involve a text change to the 
goals, policies, or objectives of the com- 
prehensive plan. The definition excludes 
certain property based on proximity to 
previously amended tracts, areas of criti- 
cal state concern and limits the cumula- 
tive effect of the amendments. 

16 Stat. §§163.3187(1)(c)1; 3. 

Fra. Star. §163.3187(1)(c)2.b. 

'S FDCA Flow Chart, supra note 8 (re- 
flecting revised process pursuant to SB 
1906, May 31, 2002). Municipalities and 
counties are permitted to adopt small- 
scale amendments immediately upon 
conclusion of the adoption hearing; FLa. 
Strat. §166.041(3)(c)1 (2004) (munici- 
palities); Fia. Star. §125.66(4)(a) (2004) 
(counties). 

* Various commentators have also 
addressed the issue. Pelham noted that 
Snyder failed to provide any useful 
guidance for distinguishing between 
comprehensive rezoning and small-scale 
amendments; Thomas G. Pelham, Quasi- 
Judicial Rezonings: A Commentary on 
the Snyder Decision and the Consistency 
Requirement, 9 J. LAND Use & ENvTt. L. 
243, 285(1994). He opined that Snyder 
had consigned local government to 
years of litigation such as had been ex- 
perienced in the landmark Oregon case 
that applied a quasi-judicial standard 
to rezoning actions; id. (citing Fasano v. 
Board of County Comm’rs of Washington 
County, 507 P.2d 23 (Or. 1973)). A former 
Martin County commissioner observed 
that applying a quasi-judicial standard 
to a comprehensive plan amendment 
shifts responsibility for local land use 
decisions from elected local officials to 
elected circuit judges; See Mary Dawson, 
The Best Laid Plans: The Rise and Fall 
of Growth Management In Florida, 11 J. 
Lanp Use & Envrt_. L. 325, 327 (1996). 
She criticized Snyder for removing the 
discretion of local governments to control 
land use decisions and to plan for their 
communities; id. at 373. She also claimed 
that the application of the quasi-judicial 
process significantly increased case loads 
and the cost of litigation, which in turn 
alienated the public and increased the 
cost of development; id. at 373-74. 

21 See id. 

22 See id. 

3 Td. at 1293-94. 


4 Td. at 1294. 

Td. (citing Star. §163.3184(8) 
(1989)). 

°6 Yusem, 690 So. 2d at 1294. 

27 Td. at 207. 

8 Td. at 209. 

30 Td. 

32 See Snyder, 627 So. 2d at 474. 

33 See Coastal, 788 So. 2d at 208. 

34 See Carol M. Rose, Planning and 
Dealing: Piecemeal Land Controls as a 
Problem of Local Legitimacy, 71 Cat. L. 
Rev. 837, 854-856 (1983). 

% See id. at 854. (citing THE FEDERALIST 
No. 10, at 56-57, 63-65 (James Madison) 
(J. Cooke ed. 1961)). 

36 See Fia. Stat. §163.3187(1)(c)1. (limit- 
ing a small-scale amendment to an area 
of 10 or fewer acres). 

37 See Snyder, 627 So. 2d at 474. 

38The only differences in process 
between small-scale amendments and 
small-scale rezonings for the City of 
Jacksonville are the final review and the 
submission to FDCA, which is required 
for the small-scale amendments by stat- 
ute; see discussion infra. 

39 See Fia. Stat. §163.3187(1). 

4° Interview with Shannon Scheffer, 
Office of General Counsel, City of Jack- 
sonville (March 29, 2005). 

‘1 See Amended Answer Brief of the 
Respondent at 14, Coastal Dev. of N. Fla., 
Inc. v. City of Jacksonville Beach, 788 So. 
2d 204 (Fla. 2001) (No. FL 95,686). 

#2 See Coastal, 788 So. 2d at 209. 

43 See 1995 Amendments to Fla. Ch. 9J-5 
(Fia. Star. §§163.3125-163.3189)(1995). 

“4 Snyder, 627 So. 2d at 474. 

4 Yusem, 690 So. 2d at 1295; Coastal, 
788 So. 2d at 209. 

46 See JACKSONVILLE, FLA. Cope §656 
(Zoning Cope: Part I, Subpart C: Proce- 
dures for Rezoning and Amendments to 
the Zoning Code); see also JACKSONVILLE 
Beacu, Fia. Cope §34 (2004) (Develop- 
ment Review Procedures) and NepruNE 
Beacu, Cope §27-17 (2004) (amend- 
ing this code); §27-18 (2004) (amending 
the comprehensive plan). 

‘7 See id. The small-scale amendment 
changes the FLUM to the desired land 
use category while the “in tandem” rezon- 
ing changes the zoning code. 

8 See Mark S. Dennison, Zoning Action 
Not in Accordance with a Comprehensive 
Plan, 37 Am. Jur. POF 3d 383 §§1; 2.5. 
(2004) (citing Standard State Zoning 
Enabling Act §3 (U.S. Dept. of Commerce 
rev. ed. 1926)). 

9 Td. (citing Prince v. Payette County 
Bd. of County Comm’rs, 958 P.2d 583, 587 
(Idaho 1998)). 

5° The proposed rezoning actually in- 
cluded some additional land to comprise 
a total of 3.5 acres with alternate zoning 
districts; these other uses have been 
excluded from the analysis to avoid confu- 
sion. 

51 See JACKSONVILLE, FLA., ORDINANCE 
2004-5, supra note 1. 

52 See JACKSONVILLE, FLA., ORDINANCE 
2004-6 (2004), available at citycirc.coj. 


net/coj/COJBillList.asp?Bill=2004-0006 
(hereinafter JACKSONVILLE, FLA., OrDI- 
NANCE 2004-6). 

53 See id. 

54 JACKSONVILLE, FLA., ORDINANCE 2004-5, 
supra note 1. 

55 JACKSONVILLE, FLA., ORDINANCE 2004-6, 
supra note 52. 

56 Because a small-scale amendment 
is a legislative decision, the court would 
review it under the highly deferential 
“fairly debatable” standard of review, 
whereas the court would review a small- 
scale rezoning (a quasi-judicial decision) 
on the basis of whether the evidence was 
competent and substantial, a much less 
stringent standard of proof; see Peter W. 
Salsich, Jr. & Timothy J. Tryniecki, LAnp 
Use Recuation: A LEGAL ANALYSIS AND 
PracticAL APPLICATION OF LAND Use Law, 
at 249-52 (2d ed. 2003). 

57 The second ordinance (regarding the 
rezoning) would be a quasi-judicial ac- 
tion. 

58 If the council denied the amendment, 
it would not even vote on the proposed 
zoning as it would be incompatible with 
the FLUM. 

59 Td.; Yusem, 690 So. 2d at 1294. 

6 For example, see Application for 
Rezoning R-2005-117, supra note 2 (ap- 
plication to rezone 885 acres to add 400 to 
600 multi-family residential units, while 
maintaining existing and projected com- 
mercial, office, and industrial uses). 

5! Td. In practice, a rezoning expected to 
have a major impact may well undergo 
considerable internal review by the des- 
ignated administrative agency, because 
the staff or commissioners realize the 
potential impact and want to minimize 
criticism and to protect their own posi- 
tions. 

62 See Fia. Stat. §166.041 (omitting any 
requirement for a municipality to submit 
a new ordinance for review to any state 
agency). 

63 Snyder, 627 So. 2d at 474. 

65 Coastal, 788 So. 2d at 209. 

6 Td.; Yusem, 690 So. 2d at 1294. Many, 
if not most, of the municipalities in 
Florida treat all rezonings not involving 
an amendment as quasi-judicial, confirm- 
ing the significance of the inconsistency. 
See Application for Rezoning R-2005-117, 
supra note 2. 
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Workers’ COMPENSATION 


by Rafael Gonzalez 


The Social Security Disability Offset: 
A Comprehensive Review of Statutory and 
Case Law Guiding Reduction in Florida 
Workers’ Compensation Benefits 


orkers’ compensa- 

tion cases often overlap 

with social security 

disability (SSD) cases. 
It is not uncommon to find an older 
worker, with a limited education and 
unskilled work experience, who has 
suffered a severe work injury which 
prevents him or her from returning 
to a past relevant work or other sub- 
stantial gainful employment, who 
may be receiving state workers’ com- 
pensation benefits and federal SSD 
benefits at the same time. In situa- 
tions where both workers’ compensa- 
tion benefits and SSD benefits are 
involved, the practitioner handling 
either one or both matters needs a 
working understanding of how each 
of these systems affect the other. This 
requires a functional knowledge of 
both federal social security regula- 
tions and state workers’ compensa- 
tion law, specifically as it pertains to 
any offsetting or reduction of either 
benefit. This article will provide the 
workers’ compensation/social se- 
curity practitioner with a practical 
approach to the workers’ compensa- 
tion/social security disability offset 
from the Florida perspective. 


Federal Statutory Authority 

If for any month prior to the month 
in which an individual attains the 
age of 65, such individual is entitled 
to SSD benefits, and such individual 
is entitled for such month to periodic 
benefits on account of his or her total 
or partial disability (whether or not 
permanent) under a workers’ com- 
pensation law or plan of the U.S. or 
a state, then the total of his or her 
benefits for such month shall be 
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reduced (but not below zero) by the 
amount by the sum which exceeds 
the higher of 80 percent of his or her 
average current earnings, or the total 
of such individual’s disability insur- 
ance benefits for such month. ! 

The reduction of benefits required 
shall not be made if the law or plan 
under which a periodic workers’ 
compensation benefit is payable pro- 
vides for the reduction thereof when 
anyone is entitled to SSD benefits on 
the basis of the wages and self-em- 
ployment income of an individual as 
of February 18, 1981.” The reduction 
of a benefit otherwise required is not 
made if the workers’ compensation 
law or plan under which the periodic 
benefit is payable provides for the 
reduction of such periodic benefit 
when anyone is entitled to disability 
insurance benefits.”* 


Florida Statutory Authority 
Weekly workers’ compensation 
benefits payable for disability re- 
sulting from injuries to an employee 
who becomes eligible for SSD ben- 
efits shall be reduced to an amount 
whereby the sum of such compensa- 
tion benefits and such total benefits 
otherwise payable for such period to 
the employee and his or her depen- 
dents, had such employee not been 
entitled to workers’ compensation 
benefits, does not exceed 80 percent 
of the employee’s average weekly 
wage. However, this provision shall 
not operate to reduce an injured 
worker’s benefits to a greater extent 
than such benefits would have oth- 
erwise been reduced under 42 USC 
§424(a). This reduction of compensa- 
tion benefits is not applicable to any 


compensation benefits payable for 
any week subsequent to the week in 
which the injured worker reaches the 
age of 62 years. 

If the provisions of 42 USC §424(a) 
are amended to provide for a reduc- 
tion or increase of the percentage of 
average current earnings that the 
sum of workers’ compensation ben- 
efits and SSD benefits can equal, the 
amount of the reduction of benefits 
shall be reduced or increased ac- 
cordingly. No workers’ compensation 
benefits payable for any week shall 
be reduced until the Social Security 
Administration (SSA) determines 
the amount otherwise payable to 
the employee and the employee has 
begun receiving such social security 
benefit payments.* 


State Case Law 

The offset provisions of §440.15(9) 
(now §440.15(10)) are self-executing 
in nature. The offset may be taken 
administratively by the employer/ 
carrier once it is determined that 
the claimant is receiving social se- 
curity benefits.° This is determined 
by submitting a signed DWC-14 
form to a local SSA office. The com- 
pleted DWC-14 will be returned by 
the same office noting the type and 
amount of benefits being received.’ 

Ultimately, the employer/carrier 
has the burden of proving that it is 
entitled to the offset against social 
security benefits.* The offset will 
not be permitted in the absence of 
evidence that it is warranted.’ The 
employer/ carrier has the continuing 
right and responsibility to compute 
and correct the social security off- 
set.'° An employer/carrier can take 
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an offset when the employee is 
receiving temporary total disability 
(TTD), temporary partial disability 
(TPD,) or permanent total disability 
(PTD) benefits.'! In University Medi- 
cal Center v. Sumpter, 591 So. 2d 288 
(Fla. lst DCA 1991), the court stated 
that when F‘S. §440.15(3)(b)(1) was 
amended, changing wage loss ben- 
efits from monthly to weekly, the 
employer/carrier’s right to a social 
security offset against wage loss 
benefits paid to an injured employee 
was created for the first time. 

For many years, the court indicat- 
ed that the offset could not be taken 
retroactively; ruling that it could 
only be taken prospectively once the 
employer/carrier determined that 
the claimant was receiving social se- 
curity benefits.'? However, in Brown 
v. L.P. Sanitation, 689 So. 2d 332 
(Fla. lst DCA 1997), the court ruled 
that the carrier may recoup benefits 
overpaid pursuant to a statutory 
provision effective January 1, 1994. 
Thus, for any benefit paid after 
January 1, 1994, the recoupment 
of any overpaid benefits can extend 
retroactively to January 1, 1994, 
even if the accident occurred prior 
to that time. The carrier may recoup 
up to 20 percent of the claimant’s 
biweekly benefits pursuant to FS. 
§440.15(13). 

It should be noted, however, that 
when the claimant promptly com- 
plies with employer/carrier’s request 
for information on his or her receipt 
of SSD benefits and employer/carrier 
waits to file a response or assert an 
offset, the employer/carrier is not en- 
titled to offset benefits retroactively, 
but only as of date the response 
is filed or the offset is actually as- 
serted.'*’ When the offset pertains to 
Grice benefits, or collateral sources, 
as in Orange County Fire Rescue 
v. Antonelli, 794 So. 2d 758 (Fla. 
lst DCA 2001), the employer/car- 
rier is entitled to take a Grice offset 
retroactively from May 1, 1997, the 
date Grice was handed down by the 
Florida Supreme Court. 

The offset was mature at three 
prior merits hearing but never liti- 
gated. The Antonelli court concluded 
that the issue of the offset may not 
be raised at a subsequent merits 
hearing because of the doctrine of res 
judicata. To permit a claim to revisit 
the offset over an 11-year period 


The legislature’s 
intent to include 
supplemental 
benefits within 
those benefits 
subject to the 80 
percent cap of 
the social security 
offset is clear. 


would only encourage claimants to 
refrain from pointing out an error in 
the hope that after several years had 
passed the employer/carrier would 
no longer be in a position to defend 
the basis for which the offset was 
taken." 


Effect of Receipt of Social 
Security Disability Benefits 

In Hyatt v. Larson Dairy, Inc., 589 
So. 2d 367 (Fla. 1st DCA 1991), Hyatt 
filed an amended claim for benefits 
on January 26, 1990, claiming the 
correct social security offset should 
be calculated without factoring the 
permanent total disability supple- 
mental benefit. Hyatt claimed he 
was due the supplemental benefit 
in addition to the compensation rate. 
The judge of compensation claims 
disagreed with Hyatt’s method of 
calculating the social security offset, 
and the court agreed with the judge. 
The legislature’s intent to include 
supplemental benefits within those 
benefits subject to the 80 percent 
cap of the social security offset is 
clear.’ 

Hunt v. D.M. Stratton, Jr., 677 So. 
2d 64 (Fla. lst DCA 1996), provided 
a methodology by which the offset 
may be calculated. The first step is 
to calculate 80 percent of the average 
weekly wage and 80 percent of the 
weekly average current earnings, 
the greater of which is used in the 
ensuing calculations. The next step 
is to determine the total amount of 
benefits the claimant is receiving on 
a weekly basis without any offset, 


and the difference between that 
figure and the figure from the first 
step. The next step is to determine 
whether the preliminary offset 
amount exceeds the offset which the 
federal government would otherwise 
have taken. This will determine 
whether the preliminary offset 
amount exceeds the total amount of 
social security benefits due a claim- 
ant and his or her family, which is 
the maximum federal social security 
offset allowed under 42 USC §424(a), 
and, therefore, the maximum work- 
ers’ compensation offset allowed 
under F.S. §440.15(9)(a). Because 
the preliminary offset exceeded 
the total amount of social security 
benefits due the claimant and his 
family, the latter is the maximum 
allowable offset.The court ruled in 
Florida Power Corp. v. Van Loan, 
764 So. 2d 708 (Fla. lst DCA 2000), 
that the weekly benefits payable 
to the claimant were capped at 
the maximum compensation rate 
pursuant to FS. §440.12(2). Citing 
City of St. Petersburg v. Nasworthy, 
751 So. 2d. 772 (Fla. lst DCA 2000), 
and FS. §440.15(10)(a), the court 
concluded that the employer/carrier 
correctly subtracted the offset from 
the maximum compensation rate 
rather than the actual compensa- 
tion rate or 66 2/3percent average 
weekly wage. However, the court also 
concluded that the judge of compen- 
sation claims correctly determined 
that the offset should be calculated 
using permanent total disability 
supplemental benefits from the year 
the claimant became entitled to 
benefits, rather than from the year 
when employer/carrier begins tak- 
ing the offset. Citing Pickard, Hunt, 
and Hyatt, the court indicated that 
to permit otherwise would provide 
an incentive to delay calculating the 
offset. 

In Dixon v. Bio Lab Inc., 767 So. 2d 
443 (Fla. 2000), the Supreme Court, 
citing FS. §440.15(10), 42 USC §424a, 
Grice, and Acker, ruled that when- 
ever workers’ compensation and 
SSD benefits are payable, the offset 
cannot decrease total benefits below 
80 percent of average weekly wage or 
average current earnings, whichever 
is greater. In other words, no offset 
can be had beyond the 80 percent 
limit, even though the claimant may 
be receiving in excess of 100 percent 
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of the average weekly wage. 

When reading Dixon, Grice, and the 
relevant statutes in tandem, a claim- 
ant’s SSD benefit may be offset, but 
only to the extent it does not reduce 
total benefits to less than 100 percent 
of the claimant’s average weekly wage 
(Grice) or 80 percent of his or her 
monthly average current earnings 
(Dixon), whichever is greater.'® In Mi- 
ami Dade County v. Lovett, 888 So. 2d 
136 (Fla. lst DCA 2004), 100 percent 
of claimant’s monthly average weekly 
wage was greater than 80 percent of 
his monthly average current earnings. 
Therefore, claimant’s benefits could 
not be reduced below 100 percent of 
his or her average weekly wage. 


Effect of Receipt of Social 
Security Family Benefits 

Dax & Trim Development Com- 
pany v. Mullens, 590 So. 2d 539 
(Fla. lst DCA 1992), indicated that 
the plain language of the statute di- 
rects that all social security benefits 
received by the employee and his 
dependents be considered in calcu- 
lating the amount that should not 
exceed 80 percent of the employee’s 
average weekly wage. The case was 
remanded with directions that the 
amount of the social security offset 
be recalculated. In so doing, the total 
amount of benefits received by claim- 
ant and his dependents should be 
considered in calculating the amount 
that should not exceed 80 percent of 
claimant’s average weekly wage or 
average current earnings. 

In Elite Tile & Marble v. Burnett, 
731 So. 2d 725 (Fla. lst DCA 1999), 
the judge of compensation claims did 
not use the maximum federal social 
security offset, as mandated by Hunt. 
This was in error. The offset in this 
case must be recalculated according 
to the Hunt formula by using the 
amount of weekly social security 
benefits, including family benefits, 
to properly figure out the maximum 
social security offset. 


Effect of Workers’ 
Compensation Benefit Increase 
The judge of compensation claims 
in City of Clearwater v. Acker, Hahn 
and Rowe, 755 So. 2d 597 (Fla. 1999), 
held that it was proper for the pen- 
sion offset to be recalculated annu- 
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ally to include increases in supple- 
mental benefits. The court reversed 
the judge of compensation claims’ 
decision, holding annual increases 
in supplemental benefits should not 
be used to calculate offsets. The court 
indicated that it is undisputed that 
the legislature intended supplemen- 
tal benefits to provide cost-of-living 
increases for permanently and 
totally disabled workers to account 
for the impact of inflation. To hold 
otherwise would render the supple- 
mental benefits statute virtually 
meaningless. The legislature never 
contemplated offsets would be an- 
nually recalculated to encompass 
increases in supplemental benefits 
made after the initial determination 
of benefits. 

In Jackson v. Hochadel Roofing 
Co., 764 So. 2d 668 (Fla. lst DCA 
2001), the employer/carrier accepted 
the claimant on permanent total dis- 
ability and began paying permanent 
total disability plus supplemental 
benefits. The claimant then began 
receiving SSD benefits. The em- 
ployer/carrier then began taking 
a weekly offset against claimants 
compensation benefits pursuant to 
FS. §440.15(9). Each year thereaf- 
ter, the employer/carrier increased 
its offset because of the annual 
increase in supplemental benefits. 
The claimant disagreed. The judge 
of compensation claims employed the 
methodology in Hunt and calculated 
the offset by using supplemental 
benefits payable the year Jackson 
became permanently total disabled, 
rather than the year the employer/ 
carrier first became entitled to take 
the offset. The court ruled that the 
judge of compensation claims was 
correct on both counts. 

Raymond James & Associates 
v. Smith, 860 So. 2d 1081 (Fla. 1st 
DCA 2003), reaffirmed the concept 
that Florida is considered a reverse 
offset state, allowing the state work- 
ers’ compensation carrier to take the 
offset against compensation benefits, 
whether permanent or temporary 
benefits. Citing Acker, Hochadel 
Roofing, Van Loan, and Herny, the 
court held that having taken an 
offset against temporary compensa- 
tion benefits, the employer/carrier 


cannot recalculate the offset to take 
permanent total disability supple- 
mental benefits into account when 
claimant is accepted or adjudicated 
permanently total disabled. Doing 
otherwise would render the perma- 
nent total disability supplemental 
benefits insignificant, frustrating 
their purpose to allow for increases 
in the cost of living. 


Effect of Social Security 
Benefit Increases 

Cost of living increases from 
federal social security benefits are 
excluded from offset computations.'’ 
Since there is no provision in the 
federal law for including federal 
SSD cost of living increases in com- 
puting the federal offset, it follows 
that the state offset cannot exceed 
the amount that the federal offset 
otherwise would have been. Conse- 
quently, the amount of the offset is 
calculated at the time of the initial 
entitlement and the federal cost of 
living increases cannot be included 
in the calculation.'® 


Effect of Receipt of Collateral 


Source Benefits and Increases 

In Escambia County Sheriff's Dept. 
v. Grice, 692 So. 2d 896 (Fla. 1997), 
Grice argued that he was entitled to 
workers’ compensation and disabil- 
ity benefits, with the only offset being 
that which is statutorily allowed for 
SSD benefits. The court disagreed 
and concluded that the county may 
offset Grice’s workers’ compensation 
benefits to the extent that the total of 
his workers’ compensation, disability 
retirement, and SSD benefits exceed 
his average weekly wage.” 

The court remanded Alderman v. 
Florida Plastering, 732 So. 2d 326 
(Fla. lst DCA 1998), to the judge of 
compensation claims for proper cal- 
culation of the offset, based upon the 
Hunt formula. On remand, the judge 
should determine from the evidence 
the figures necessary to complete 
the Hunt offset formula, including 
federal offset for comparison and 
average compensation earned. The 
judge must then determine the ini- 
tial offset, using the dollar amounts 
of workers’ compensation and social 
security benefits that the claimant 
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received. Once this initial offset is 
determined, the judge may not order 
recalculation based on any cost-of- 
living increases in the claimant’s 
collateral benefits thereafter. 

However, the court also ruled that 
recalculation of the offset is allowed 
as of the date the claimant began 
receiving state disability retirement 
benefits. Hunt prohibits recalculation 
of an offset based on any cost-of-liv- 
ing increase in a particular benefit. 
However, it does not forbid recalcu- 
lation of an existing offset when a 
claimant who has been receiving one 
type of collateral benefit (e.g., social 
security) later begins receiving yet 
another type of benefit (e.g., state dis- 
ability retirement). Alderman began 
receiving social security benefits and 
two years later began receiving state 
disability retirement benefits in ad- 
dition to his other benefits. The judge 
should, therefore, order recalculation 
of the offset one time to account for 
the addition of the new collateral 
benefit the claimant began receiving. 
No further recalculation is allowed 
for the cost of living increases. 

In Americana Dutch Hotel v. Mc- 
Williams, 733 So. 2d 536 (Fla. 1st 
DCA 1999), the judge of compensa- 
tion claims permitted the employer/ 
carrier to offset claimant’s workers’ 
compensation benefits because of re- 
ceipt of social security disability ben- 
efits by using Hunt and then further 
allowed a reduction in claimant’s 
permanent total disability supple- 
mental benefits by using Grice. The 
court, however, determined that it is 
permissible that claimant’s Hunt-re- 
duced compensation benefits, perma- 
nent total disability supplemental 
benefits, and social security benefits 
exceed 100 percent average weekly 
wage so long as benefits payable by 
the employer/carrier do not exceed 
the maximum weekly compensation 
rate payable or in effect at the time 
of payment.” 

Again, in City of Hollywood v. Lom- 
bardi, 770 So. 2d 1196 (Fla. 2000), 
the court found that F.'S. §440.21(1) 
prohibits an employee from con- 
tributing to his or her workers’ 
compensation benefits. Accordingly, 
it holds that where the pension plan 
is funded at least in part with the 


employees’ contributions, decreas- 
ing workers’ compensation benefits 
on account of pension benefits runs 
afoul of F.S. §440.21 (1993). Thus, 
once it is determined that the pen- 
sion plan is funded with employees’ 
contributions, workers’ compensa- 
tion benefits are primary and it is 
the pension fund that is entitled to 
the benefit of the offset. As applied 
to Lombardi, where the fund is em- 
ployee contributory, it would violate 
FS. §440.21 for workers’ compensa- 
tion benefits to be reduced. The court 
agreed with the First District that 
because the emphasis is on prevent- 
ing the claimant from receiving total 
benefits from workers’ compensa- 
tion benefits and other collateral 
sources in excess of 100 percent of 
the claimant’s average weekly wage, 
it is reasonable to determine the lien 
reduction before the offset. 

In HRS v. Pascual, 785 So. 2d 509 
(Fla. lst DCA 2000), the judge of 
compensation claims issued an order 
agreeing that Pascual was entitled to 
a one percent credit based upon her 
contribution to the state disability 
retirement benefits fund and that 


the employer/carrier was not permit- 
ted to take any offsets for costs of 
living adjustments to Pascual’s per- 
manent total disability supplements 
and state disability retirement. Cit- 
ing City of Hollywood v. Lombardi, 
738 So. 2d 491 (Fla. lst DCA 1999), 
the court concluded again that the 
claimant is entitled to a credit for 
her pro rata contribution to the state 
disability retirement plan. The judge 
of compensation claims correctly 
concluded that Pascual was entitled 
a one percent credit but that the 
remaining 99 percent of state dis- 
ability retirement benefits should be 
factored into the Grice calculation. 
Moreover, citing Acker, Hahn, Rowe, 
and Alderman, the court reiterated 
its prior rulings that subsequent 
recalculations of the Grice offset 
are not permissible for cost of liv- 
ing adjustments in permanent total 
disability supplemental benefits and 
state disability retirement benefits. 

The employer/carrier in State of 
Florida v. Herny, 781 So. 2d 1067 
(Fla. 2001), included a collateral 
source benefit cost of living increase 
in calculating Grice offset. The 
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claimant argued that such cost of 
living increases were not includ- 
able when calculating an offset. The 
judge of compensation claims, DCA, 
and Supreme Court agreed, indicat- 
ing that the employer/carrier could 
only offset the initial in-line-of-duty 
disability benefit but not any cost of 
living increases thereafter. No offset 
recalculation was allowed because of 
cost of living adjustments. 

The judge of compensation claims 
held in Orange County Fire Rescue 
v. Antonelli 794 So. 2d 758 (Fla. 1st 
DCA 2001), that the employer/car- 
rier was entitled to assert the offset 
retroactively to May 1, 1997, but 
that supplemental benefits were 
not includable in the offset calcula- 
tion formula. The court agreed with 
the judge of compensation claims 
on both counts indicating that since 
supplemental benefits are designed 
to provide a cost of living adjustment 
to injured workers to protect the 
value of their benefits from inflation. 
Logic dictates that no such benefits 
should be included in a Grice offset 
calculation; otherwise, the purpose 
of supplemental benefits would be 
frustrated. 


Effect of Employer/Carrier 
Waiting to Take Offset 

After the claimant has executed a 
request for SSD benefits information 
form (LES DWC-14) and furnished 
it to the employer/carrier in a timely 
fashion, and employer/carrier for- 
warded the executed form to the 
Social Security Administration and 
received information about SSD pay- 
ments timely, but employer/carrier 
waits close to a year to file a notice 
of action/change asserting a social 
security offset, when does employer/ 
carrier’s right to offset compensation 
benefits begin? In Monroe v. Publix, 
790 So. 2d 1249 (Fla. 1st DCA 2001), 
the judge of compensation claims 
concluded that the employer/car- 
rier was entitled to offset benefits 
beginning the date they sent the 
LES DWC-14 form to the SSA. The 
court, however, indicated that in the 
absence of any reasonable explana- 
tion for the employer/carrier’s delay 
in exercising its right to the setoff, 
allowing a retroactive setoff would 
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work undue hardship on the claim- 
ant. Therefore, employer/carrier can 
only take offset from the date it filed 
the notice of action/change. 

In Upson v. Orange County School 
Board, 811 So. 2d 733 (Fla. 1st 
DCA 2002), the judge of compensa- 
tion claims relied on Brown uv. L.P. 
Sanitation, 689 So. 2d 332 (Fla. 
1st DCA 1997), to deny claimant’s 
claim for payment of permanent 
total disability benefits without 
the 20 percent deduction. The court 
concluded that per FS. §440.15(9)(a), 
the employer/carrier cannot take any 
reduction in compensation benefits 
after claimant reaches age 62. The 
court also concluded that per FS. 
§440.15(9)(c), the employer/carrier 
cannot take an offset until the SSA 
verifies the amount of benefits claim- 
ant receives. Since employer/carrier 
neglected to request the social secu- 
rity information until almost four 
years after it accepted the claimant 
permanent total disability, and the 
year when claimant turned 62 years 
of age (therefore no longer receiving 
disability benefits), allowing the em- 
ployer/carrier to deduct 20 percent 
would cause claimant hardship and 
reward the employer/carrier for fail- 
ing to preserve its own interests in a 
timely manner. 


Conclusion 

Pursuant to §224 of the Social 
Security Act, disability insurance 
benefits are reduced if the individual 
is also entitled to periodic benefits 
under a workers’ compensation law 
or plan of the U.S. or any state, due 
to a temporary or permanent total 
or partial disability. However, such 
a reduction is not made if the work- 
ers’ compensation law or plan under 
which the periodic benefits are pay- 
able provides for the reduction of 
the periodic benefit when anyone is 
entitled to disability insurance ben- 
efits under §223 of the act. Florida, 
along with a minority of other states, 
falls within this reverse offset situa- 
tion. By examining Florida’s statu- 
tory authority for such an offset, and 
how the state appellate courts have 
dictated the calculation of the reduc- 
tion available to employer/carriers 
paying weekly disability benefits, 


workers’ compensation/social security 
practitioners should be aware of the 
workers’ compensation/social security 
offset based on Florida’s law. O 
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REAL PROPERTY, PROBATE AND 
Trust LAW 


by Doris S. Goldstein 


New Urbanism: Recreating Florida 


by Rewriting the Rules 


n increasing number of 
Florida cities and counties 
are confronting the prob- 
ems of sprawl — traffic 
jams, lifeless downtowns, environ- 
mental degradation, and sheer ugli- 
ness — and are seeking solutions in 
new urbanism, a land use planning 
philosophy that supports the de- 
velopment of compact, mixed-use, 
pedestrian-friendly communities. 

Florida is the birthplace of new 
urbanism. It has the first new ur- 
banist community and the greatest 
number of new urban projects.! It is 
also the home of many of its leading 
advocates; the most well known of 
these, Miami architect and planner 
Andrés Duany, was recently named 
by the National Organization of 
Homebuilders as the fifth most 
influential person in homebuilding 
today.’ Although still a small share 
of the market, new urban commu- 
nities command a premium over 
comparable homes in conventional 
subdivisions.* 

New urbanism looks for its models 
to the towns and cities that were 
designed before World War II, par- 
ticularly to the designs of land use 
planner John Nolen who did much 
of his work in Florida in the 1920s.‘ 
In the past, new urbanist developers 
faced significant regulatory hurdles, 
leading some observers to comment 
that our most beautiful and desirable 
historic districts would be illegal 
to build today.*° Now, the principles 
demonstrated by these private 
developments are influencing the 
public process. Although obstacles 
to new urbanist development remain 
in some parts of Florida, a growing 


number of counties have been revis- 
ing zoning codes to permit or encour- 
age new urbanist development. Some 
municipalities and counties are 
even rethinking the concept of what 
a zoning code is and how it should 
work, replacing fundamental aspects 
developed during three-quarters of a 
century of Euclidean zoning® in favor 
of form-based codes. 

New urbanism offers a differ- 
ent approach to both planning 
and real estate development, and 
brings with it a new vocabulary. It 
affects both the regulatory process 
and the drafting of covenants and 
restrictions. This article describes 
the principles of new urbanism as 
they have evolved to the present, the 
ways in which local governments in 
Florida have adopted its principles, 
and how new urbanist communities 
are organized and operated. 


Evolving Language 
of New Urbanism 

Although it did not yet have a 
name, new urbanism was born in 
Florida in 1982, with the beginning 
of construction of Seaside on the 
Florida panhandle, between Destin 
and Panama City. Unincorporated 
and only 80 acres in size, Seaside 
included almost all the elements of 
a small town. Today, it has homes, 
shops and restaurants, a charter 
middle school, a chapel, and even a 
cemetery. 

Seaside demonstrates the prin- 
ciples of new urbanism: A mixture 
of uses and housing types with 
commercial uses clustered in the 
town center, well-designed, cen- 
trally-located parks and other civic 


spaces, small lot sizes with narrow 
frontage and the garage pushed to 
the rear of the lot, sidewalks, street 
trees, and a variety of other design 
elements intended to treat the 
streets as outdoor rooms and make 
it pedestrian-friendly. Narrower 
streets in a modified grid with more 
frequent intersections are safer and 
more pleasant for both pedestrians 
and drivers than a system of collec- 
tor roads and cul-de-sacs. Perhaps 
counter-intuitively, such a system 
has the capacity to handle more 
traffic as well.’ While the homes in 
Seaside and most other new urban- 
ist communities (including Disney- 
built Celebration, near Orlando) 
have traditional architecture, the 
same principles have been applied 
to communities with contemporary 
architecture.* 

The design principles exempli- 
fied by Seaside were defined in the 
1980s as traditional neighborhood 
development (TND) or sometimes, 
neotraditional development. (A 
transit-oriented development, or 
TOD, is a TND built around a mass 
transit station, so that residents can 
walk to the station and commute 
to work.) Although these terms are 
still used to describe particular types 
of developments, they have been 
absorbed into the broader term of 
new urbanism, coined in 1993 with 
the founding of the Congress for the 
New Urbanism (CNU), an umbrella 
organization bringing together a 
variety of disciplines. 


Broadening the Scope, 
Building Alliances 
The principles exhibited by new 
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urbanist communities — compact, 
mixed-use, pedestrian-friendly de- 
velopments — are not limited to 
small villages like Seaside. Instead, 
the principles are now being applied 
to all types of developments, includ- 
ing downtown redevelopment. As one 
definition puts it: 

New Urbanism is the revival of our lost 
art of place-making, and is essentially 
a re-ordering of the built environment 
into the form of complete cities, towns, 
villages, and neighborhoods — the way 
communities have been built for centu- 
ries around the world. New Urbanism 
involves fixing and infilling cities, as well 
as the creation of compact new towns 
and villages.’ 


The Congress for the New Urbanism 
expands new urbanist principles 
further: 

New Urbanists support regional planning 
for open space, appropriate architecture 
and planning, and the balanced develop- 
ment of jobs and housing. They believe 
these strategies are the best way to 
reduce how long people spend in traffic, 
to increase the supply of affordable hous- 
ing, and to rein in urban sprawl. Many 
other issues, such as historic restora- 
tion, safe streets, and green building are 
also covered in the “Charter of the New 
Urbanizm,” the movement’s seminal 
document."” 


To advance this far-reaching agen- 
da, CNU has forged alliances with, 
among others, the U.S. Department 
of Housing and Urban Development, 
which adopted new urban principles 
for rebuilding low-income housing 
under its Hope VI program,'' and 
the Institute for Traffic Engineers, 
with which CNU is developing a new 
street design manual.'* Even the 
Centers for Disease Control'’ and 
the American Public Health Associa- 
tion’ see a link between sprawl and 
the obesity epidemic. 

Both the goals and membership of 
the new urbanism movement overlap 
significantly with smart growth. The 
six founders of the CNU were all 
practicing architects and planners, 
while the smart growth network 
resulted from a joint effort in 1996 
of the U.S. Environmental Protection 
Agency and several nonprofit and 
government organizations." As a re- 
sult, smart growth tends to be more 
policy-oriented in its solutions while 
new urbanism tends to be design- 
driven. However, the two movements 
are allies and today their missions 
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are almost interchangeable. 

The American Planning Asso- 
ciation has a new urbanist division, 
which declares its purpose “to pro- 
vide planners, public officials, and 
other decision makers with the in- 
formation, support, and tools needed 
to eliminate restrictive conventional 
development regulations and al- 
low new urbanism patterns to be 
incorporated in all communities.”'® 
The Urban Land Institute endorses 
smart growth, which it defines as 
development that is “environmen- 
tally sensitive, economically viable, 
community-oriented, and sustain- 
able.”"’ 


Reinventing Zoning 

Euclidian zoning, with its em- 
phasis on separating uses, has been 
strongly criticized by new urbanists 
for allowing and even mandating 
sprawl. In the last few years, various 
practitioners have promoted form- 
based coding as the best alterna- 
tive.'* 

Before the dominance of Euclidian 
zoning codes, cities were developed 
by consensus, and sometime con- 
trols, over the appropriate form of 
new buildings and how they should 
be placed on the block. Euclidean 
zoning changed the regulatory fo- 
cus to use, density, and parking. In 
the 1980s and 1990s, designers and 
developers of private new urbanist 
communities again concentrated on 
the placement and form of buildings. 
Design codes that revived and ampli- 
fied the historic forms guided the 
creation of these new communities. 
However, these codes were privately 
enforced through covenants and 
restrictions. 

After this incubation period, form- 
based codes have now re-entered the 
public realm. Form-based codes focus 
on the streetscape and the shape and 
placement of the buildings that line 
it. Uses, density, and parking are not 
completely ignored but are relegated 
to secondary status. 

New Urbanist author and commen- 
tator Peter Katz puts it this way: 


To understand the concept, think of the 
way neighborhoods change over time. In 
many cities, warehouse and industrial 
areas have morphed into trendy arts 
districts with galleries and restaurants 


at street level and loft housing above. The 
form of the buildings has remained fairly 
constant, while internal uses and activity 
patterns have been transformed. 

Under the current, use-based zoning 
system, such a change would be consid- 
ered drastic. The land-use category has 
gone from industrial, at one end of the 
spectrum, to residential, at the other, 
although to the average onlooker, the 
place looks pretty much the same. In 
this example, a form-based code would 
regulate the part that had remained the 
same—the form of the building and the 
configuration of the street and sidewalk. 
Use would be regulated, too, but at a 
secondary, rather than primary level of 
the code.'® 


The key components of the form- 
based code are a regulating plan, 
building envelope standards, and 
street standards. The regulating 
plan is site-specific; each piece of 
land is classified to correspond with 
specific standards in the code. Build- 
ing envelope standards regulate 
building height, placement, and 
orientation. Street standards govern 
the public realm and prescribe such 
elements as paving and street trees. 
Architectural standards, which are 
concerned with aesthetics, are often 
part of a form-based code but are not 
essential.” 

To properly implement a form- 
based code in a community, regula- 
tors must have a clear vision of what 
they want their community to look 
like. This is often formulated in a 
charrette, an intensive design ses- 
sion bringing together professionals 
and citizens. Like form-based coding, 
the charrette was popularized first 
in the development of private new 
urbanist communities. 

A widely publicized model for a 
form-based code is contained within 
the SmartCode, formulated by the 
Miami architecture and design firm 
of Duany Plater-Zyberk and Com- 
pany (DPZ).”! Although it originally 
required a licensing fee for use, the 
SmartCode is now is available free 
of charge, as open source material 
that can be revised by the local com- 
munity and that can be expected to 
evolve as users make suggestions for 
improvements. 


Applying New Urban Principles 
along the Transect 

The SmartCode and some other 
form-based codes use the concept of 
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the transect as a unifying principle, 
so that the applicable form depends 
on the property’s position on the 
transect. Borrowed from biology and 
environmental studies, the transect 
is a cross-section of a region that re- 
veals a logical sequence of habitats, 
each with its own characteristics. 
The new urbanist version of the tran- 
sect ranges from open countryside, 
called T1, to the downtown area of 
a major city, labeled T6. In between 
lays a full range of urban intensities 
and their accompanying descriptions 
of appropriate land uses, building 
types, open space, and street types. 
An additional category of “speciai- 
ized district” or “assigned district” 
is reserved for such uses as airports, 
college campuses, or large industrial 
uses that do not fit into the other 
transect categories.” 

Properly applied, proponents 
say, the transect allows planners to 
designate the transect zone for any 
location and then use the transect to 
establish appropriate elements for 
that zone. “Through a complete un- 
derstanding of the transect, planners 


are able to specify different urban in- 
tensities that look and feel appropri- 
ate to their locations,” writes Duany. 
“For instance, a farmhouse would not 
contribute to the immersive quality 
of an urban core, whereas a high-rise 
apartment building would.””* 


Visions for Florida’s Future 
Particularly in areas that are in 


the path of growth, municipalities - 


and counties are looking to new 
urbanism as a way to prevent or 
mitigate the sprawl that prevails in 
much of Florida. There are several 
different ways in which new urbanist 
concepts can be used to modify the 
planning process. 

Some of the first attempts at 
new urbanist zoning were overlay 
districts that permit or encourage 
the development of private TNDs. 
These overlay districts allow TND 
developers to achieve greater density 
of right if certain requirements are 
met, avoiding a public utility district 
(PUD) process or the necessity of 
seeking multiple variances. However, 
some of these early ordinances suf- 
fered from being overly detailed and 


restrictive and were little used. 

Cities have also used new urbanist 
principles to redesign and revitalize 
portions of their downtowns, enliven- 
ing street life, and bringing back resi- 
dents to the city. Perhaps the most 
dramatic example of an implemented 
plan is Clematis Street in West Palm 
Beach, part of the West Palm Beach 
Downtown Master Plan.” In a slight 
twist, Miami-Dade County in 1999 
approved transforming suburban 
sprawl—the automobile-dependent, 
commercial area around Dadeland 
Mall—into a mixed-use downtown 
oriented around public transit. 
Known as the Downtown Kendall 
Master Plan and Code, the first resi- 
dential units are now being built.”° 
Other noteworthy plans include 
the Hometown Plan for the City of 
South Miami and the Downtown 
Sarasota Plan. All of these projects 
involve both infusion of new civic 
infrastructure and rewriting codes 
to guide private development. 

More recently, counties have used 
new urban ideals to master plan 
large swaths of underdeveloped 
land in the path of growth. These 
plans seek to identify and preserve 
open space, including farmland, and 
cluster the inevitable development 
into higher-density TNDs. To prevent 
challenges under the Bert Harris 
Act,”° communities have preferred to 
achieve objectives through market- 
place mechanisms, particularly the 
use of Transferable Development 
Rights. Examples of such codes, ei- 
ther enacted or under discussion, are 
the Northwest Hillsborough County 
Sector Plan, the Sarasota 2050 Plan, 
the Collier County Rural Land 
Stewardship Plan,”’ and the North 
St. Lucie County Plan for Towns, 
Villages and the Countryside. 


New Towns, Private 
Governance 

While some new urban develop- 
ment has been the result of public 
initiative, private enterprise contin- 
ues to be the largest component of 
new urban development. After zon- 
ing and permitting, the central chal- 
lenge facing the developer's attorney 
is how to make something that looks 
like a town operate under a system 


of private covenants and restrictions. 
Conventionally, homeowner associa- 
tions maintain private property and 
foster exclusivity. New urbanist com- 
munities, on the other hand, invite 
the public. 

Streets, in a reversal of the trend 
toward gated communities, are 
meant to interconnect seamlessly 
with the surrounding area. Dedicat- 
ing streets to the public is generally 
desirable for new urbanist commu- 
nities, but local communities often 
will not accept streets for dedication. 
For larger communities that can 
justify the implementation cost, a 
community development district?® 
(CDD) can be a particularly good 
alternative for common area main- 
tenance. The primary drawback of a 
CDD in conventional development 
is that the streets, parks, and other 
CDD amenities must be open to the 
public. This objection disappears in 
a new urbanist community, which, 
by definition, does not have a gated 
entry. 

The nature of amenities also 
differs in a new urbanist commu- 
nity. Again, amenities tend to invite, 
rather than exclude, the public. In a 
new urbanist community, the town 
center is likely to be the true ame- 
nity, drawing residents together with 
the general public to restaurants, 
shops, amphitheaters, and other 
open space. Rather than build an 
expensive private (and sometimes 
under-utilized) clubhouse, a new 
urbanist developer may welcome a 
YMCA, or build a meeting hall and 
establish a charitable organization 
for cultural activities. Schools and 
daycare centers, libraries, churches, 
and nondenominational chapels are 
also frequently part of a new urban- 
ist community. 

Open space may take the form 
of small parks strategically placed 
throughout the community, offering a 
green neighborhood gathering space 
to augment the small private yards. 
Parks may include ball fields or other 
recreational uses, sometimes shared 
with a school. In some instances, 
a new urbanist community may 
include public parks, or be designed 
next to public parks. The town center 
square bustles with activity. 
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Since the homeowners’ association 
is no longer the default maintenance 
entity, the developer’s attorney must 
make sure that each piece of proper- 
ty is owned by an appropriate entity 
that can maintain and program that 
property over the long term. Most 
new urbanist communities do have 
a homeowners’ association, both for 
covenant enforcement and some 
common area maintenance. How- 
ever, such a community may include 
a combination of public dedication, 
tax-exempt institutions,” and com- 
mercial ownership. 


The Challenge of Mixed-use 

The intricate intertwining of com- 
mercial and residential uses poses 
the biggest challenge for the attorney 
representing the new urbanist devel- 
oper. This differs considerably from 
the large-scale, mixed-use projects 
of Florida’s more recent past, where 
commercial uses such as shopping 
centers were clearly demarcated 
and treated as out-parcels. Instead, 
residential uses are immediately 
adjacent to, and sometimes on top 
of, commercial uses. While such 
intertwining is essential for the vi- 
brant streetscape that new urbanists 
wish to create, it nonetheless greatly 
complicates the attorney’s job. 

The interests of homeowners are 
often at odds with the interests of 
commercial property owners, and 
maintenance standards differ for 
residential and commercial prop- 
erty. If residential owners can out- 
vote commercial owners, they may 
impose unreasonable restrictions 
on the commercial uses. Financial 
objectives differ as well. Develop- 
ers usually want to sell residential 
parcels quickly, while development 
of the commercial parcels often 
lags behind. The developer may 
retain and manage some or all of 
the commercial parcels for income 
or long-term gain, or may sell the 
town center in bulk to a commercial 
property manager. All these issues 
argue against putting commercial 
and residential property together in 
a single association. 

The usual solution is to create 
two separate associations, one that 
is strictly residential, and another 
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for the commercial portions. This 
approach is admittedly imperfect, as 
it does not allow a common forum for 
issues concerning the entire commu- 
nity. Furthermore, drawing member- 
ship boundaries for the associations 
can be awkward, as uses are not 
only closely interwoven but subject 
to change. Ideally, parcels would be 
sorted into one association or the 
other by use, not by legal description 
of the individual parcel. Residential 
units within the town center, such 
as condominium units in mixed-use 
buildings, are usually made part of 
the residential association, particu- 
larly if the residential association 
owns recreational amenities to which 
the residential units should have ac- 
cess. 

One alternative places all property, 
residential and commercial, within 
a single association, but does not 
permit the association to operate the 
town center common areas or to in- 
terfere with commercial operations. 
In either case, there would normally 
be separate ownership and manage- 
ment of the commercial common 
areas, such as plazas, parking, and 
sidewalks. Again, there are several 
different possible structures. A single 
owner who leases all the commercial 
space and collects common area 
maintenance (CAM) charges may op- 
erate the town center in essentially 
the same manner as a shopping cen- 
ter. If some or all of the commercial 
property is to be sold, however, there 
will need to be a permanent legal 
entity in place to own and maintain 
the shared areas. This can be the 
developer or other management 
entity, or a property owners’ asso- 
ciation made up of owners of com- 
mercial property.” A separate set of 
recorded covenants and restrictions 
for commercial property would cre- 
ate easements and other rights and 
responsibilities and divide the cost of 
maintenance among the commercial 
property owners. These restrictions 
may also allow regulation of the busi- 
ness uses and provide for merchants’ 
association functions.*! 

In addition to the difficulties 
in structuring private covenants, 
mixed-use development may run into 
regulatory impediments. Because so 


much regulation developed during 
a period of time when mixed-use 
was out of favor, these obstacles 
often occur in surprising places. For 
instance, in Florida, a common area 
owned by a residential association 
is usually exempt from property 
taxes under FS. §193.023 (5). It is 
unclear whether property owned 
by a mixed-use association enjoys 
the same exemption. In addition, if 
residential and commercial property 
is mixed in a single association, the 
association may not be able to treat 
assessments as exempt income un- 
der §528 of the Internal Revenue 
Code.*” Qualifying for an interstate 
land sales exemption may be more 
difficult, as the requirements of the 
single family residence exemption 
may be hard to meet.** Mixed-use 
buildings and common areas must 
satisfy building codes for both com- 
mercial and residential construction, 
including both the Fair Housing Act* 
and the Americans with Disabilities 
Act.*® 


Conclusion 

New Urbanism has made significant 
inroads with both private developers 
and public officials, as Florida recog- 
nizes the negative impact of sprawl 
and looks for ways to build more 
attractive, livable, economically and 
environmentally sustainable places. 
Some local governments in Florida 
are rewriting their codes to encourage 
or even require new urbanist develop- 
ment, and developers may be granted 
incentives to build in accordance with 
new urbanist principles. Communities 
are likely to see an increase in the use 
of form-based coding, which requires 
planners and citizens to have a clear 
vision of what they want their com- 
munity to be. 


' New Ursan News, a special-interest 
newspaper at www.newurbannews.com, 
keeps a tally of new urban projects. Ac- 
cording to its strict definition of new ur- 
banism, its most recent available survey 
in December 2003 listed 76 projects built, 
under construction, or in planning in 
Florida, out of a total of 648 in the coun- 
try. These numbers are not only outdated 
but also under-represent the impact of 
new urbanism, as they do not include 
“hybrid” projects that do not satisfy the 
newspaper's standards. 
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These offers are valid at participating Hertz Local Edition® locations too. 


If there’s a Hertz Local Edition location in your neighborhood, call and ask us to come get you. 


Up to $15 Off Weekend 


Important Rental Information 


Go to hertz.com for our lowest rates. Include CDP 
152030 and PC 982251 in vour weekend rental reserva- 
tion of a Premium or higher class vehicle. At the ume of 
rental, present your membership card or Hertz Discount 
Savings Card for identification. You'll save $5 per day, up 


to $15 off and then receive vour Florida Bar discount too 


dvance reservations are required. The up to $15 
weckend offer is redeemable at participating Hertz 
locations in the U.S., Canada and Puerto Rico, subject to 
vehicle availability at the ume and place of rental. This 
offer has no cash value and may not be used with 
any other CDP, coupon, discount, promotion, and 
Tour/Meetir 


qualifications, and weekend rate restrictions for the 


gGroup Rates. Hertz age, driver, credit 
renting location apply. The car must be retumed to that 
location. “Taxes, tax reimbursement, fees and optional 
service charges, such as refueling, are not subject to 
discount. Discount applies to time and mileage only. This 
offer is available for rental vehicle pickup through 


10/31/06. Call for details 


$20 Off Weekly 


Important Rental Information 


Go to hertz.com for our lowest rates. Include CDP 
152030 and PC 982273 in vour weekly rental reservation 
of a Premium or higher class vehicle. At ne of rental, 
present your membership card or Hertz Discount Savings 
Card for identification. You'll save $20 and then receive 


your Flonda Bar discount too. 


Advance reservations are required. The $20 weekly offer 
is redeemable at participating Hertz locations in the U.S., 
Canada and Puerto Rico, subject to vehicle availability at 
the ame and place of rental. ‘This offer has no cash value, 
and may not be used with any other CDP, coupon, 
discount, promotion or Tour/Meeting/Group Rates. Herz 

>, driver, credit qualifications and weekly rate restric- 
tions for the renting location apply. The car must be 
retumed to that location. ‘Taxes, tax reimbursement, fees 
and optional service charges, such as refueling, are not 
subject to discount. Discount applies to ume and mileage 
only. ‘This offer ts available for rental vehicle pickup 
through 10/31/06. Call for details 


One Car Class Upgrade 


Important Rental Information 


Go to hertz.com for our lowest rates. Include CDP 
152030 and PC? 982262 in your rental reservation of a 
Mid-size/intermediate through Full-size class car. At the 
time of rental, present your membership card or Hertz 
Discount Savings Card for identifications. Ifa car from the 


next st class is available, you'll be daving it 


at the 


discounted lower car class rate. 


Advance reservations are required as blackout penods 
may apply. The one car class upgrade offer is redeemable 
at participating Hertz locations in the U.S, Canada and 
Puerto Rico, subject to vehicle availability at the ume and 
place of rental. Highest obtainable upgrade ts toa Premium 
class car. This offer has no cash value, and may not be 
used with any other CDP, coupon, discount, promotion 
ind ‘Tour/Meeting/Group Rates. Hertz age, driver 
credit qualificasions, and daily, weekly and weekend rate 
restrictions for the renting location apply. The car must be 
retumed to that location. Discount applies to time and 
mileage only. This offer ts available for rental vehicle pick- 


up through 10/31/06. Call for details. 
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Keep this card for low cost travel planning! 


Enjoy value added offers and Florida Bar discounts. 


One Car Class Upgrade $20 Off Weekly Up to $15 Off Weekend 


Go to hertz.com for our lowest rates Go to hertz.com for our lowest rates Go to hertz.com for our lowest rates 
- Enter your rental location, date and arrival - Enter your rental location, date and arrival + Enter vour rental location, date and arrival 
information information information 


- Click “Yes” I have a Discount (CDP), - Click “Yes” [have a Discount (CDP), » Click “Yes” [have a Discount (CDP), 
Coupon or other Offer Coupon or other Offer Coupon or other Offer 
- Enter your FL Bar Discount Plan #152030 - Enter your FL Bar Discount Plan #152030 - Enter your FL Bar Discount Plan #152030 
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Go to hertz.com for our lowest rates, call 1-800-654-2210 or call your travel agent. 
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2M. Mariani & Staff, Power Brokers, 
BuILpER MaGazineE (Dec. 2004). “His 
philosophy has changed the look of com- 
munities everywhere, on sites that range 
from 10 to more than 500,000 acres.” 
Ahead of Duany on Builder’s list were 
Alan Greenspan, Fannie Mae chairman 
Franklin Raines, President George Bush 
and National Association of Homebuild- 
ers CEO Jerry Howard. 

* Robert Steuteville & Philip Langdon, 
New UrpanisM: COMPREHENSIVE REPORT AND 
Best Practices GuipE 18-2 (3rd ed., New 
Urban Publications, Inc. 2003). 

* Bruce Stephenson, The Roots of New 
Urbanism: John Nolen’s Garden City 
Vision for Florida, Congress for the New 
Urbanism, Florida Chapter at www.cnu- 
florida.org/nu_florida/roots.htm (Feb. 7, 
2006). Nolen’s firm worked on 54 projects 
in Florida, the most complete and fully 
realized being his plan for the city of 
Venice in 1925. The City Council of Venice 
dedicated a memorial to John Nolen in 
1977. 

° “The traditional pattern of walkable, 
mixed-use neighborhoods has been in- 
advertently prohibited by current ordi- 
nances. Thus, designers find themselves 
in the ironic situation of being forbidden 
from building in the manner of our ad- 
mired historic places. One cannot propose 
a new Annapolis, Marblehead, or Key 
West, without seeking substantial vari- 
ances from current codes, writes Andrés 
Duany in his introduction to Version 6.5 
of the SmartCode. 

5 Village of Euclid v. Ambler Realty Co., 
272 US. 365 (1926). The term “Euclidean 
zoning” comes from the U.S. Supreme 
Court case, Village of Euclid v. Ambler 
Realty Co. In popular usage, Euclidean 
zoning has come to mean the type of 
ordinance under discussion in that case, 
which divides uses into separate districts. 
However, the primary holding of Euclid 
is that zoning is a valid exercise of a 
municipality’s police power. In consider- 
ing the districts, the court said only that 
such provisions were not clearly arbitrary 
and unreasonable. 

’ Robert Steuteville & Philip Langdon, 
New UrpanisM: COMPREHENSIVE REPORT AND 
Best Practices GuipE 8-21 through 8-25 
(3rd ed., New Urban Publications, Inc. 
2003). 

’ New Urbanist communities with 
contemporary architecture include 
Aqua in Miami Beach; www.aqua.net, 
and Prospect, in Longmont, CO; www. 
prospectnewtown.com. 

® Creating Livable Sustainable Com- 
munities at www.newurbanism.org, New 
Urbanism (Feb. 7, 2006). 

' About New Urbanism at www.cnu. 
org/about/index.cfm, The New Urbanism 
(Feb. 7, 2006). 

'' Robert Steuteville, Hope VI is dead; 
Long Live Hope VI, 10 New Urspan News 
(Mar. 2005), available at www.newurban- 
news.com/CommentaryMar05.html (7 
Feb. 2006). “It is fair to say that HOPE VI 
is the greatest public policy achievement 
of New Urbanism to date. Not that new 
urbanists created the program — they 


didn’t. But they gave HOPE V1 a physical 
shape that is at the very heart of what 
makes this program so special. John 
Norquist, former Milwaukee mayor and 
now CEO of the Congress for the New 
Urbanism, puts it succinctly: ‘HOPE 
VI helped change public housing from 
Stalinist design to traditional neighbor- 
hood development.” Funding for Hope VI 
has ended but projects that have already 
begun will be completed. 

Correspondence between author and 
CNU. 

'S Howard Frumkin, Urban Sprawl and 
Public Health, 117 Public Health Reports 
201 (May-June 2002), available at www. 
cdc.gov/healthyplaces/articles/Urban%2 
OSpraw!%20and%20Public%20Health% 
20-%20PHR. pdf. 

‘4 Melissa Schorr, Degree of Urban 
Sprawl Linked to Obesity Risk at www. 
medscape.com/viewarticle/464688; 
x.quartertone.net/urban_sprawl.html. 
As reported in a November 18, 2003 
article for Medscape: “Americans living 
in areas of great urban sprawl are more 
likely to be obese than those who dwell 
in denser areas, according to results of 
a new study reported Monday at the 
annual meeting of the American Public 
Health Association.” Schorr continued, 
“The built environment — the way U.S. 
metropolitan areas are structured — is 
affecting health, lead author Russ Lo- 
pez, MCRP, DSc, from the Department 
of Environmental Health at the Boston 
University School of Public Health, noted 
in a presentation. ‘Our research once 
again shows the relationship between 
the amount of sprawl and the risk of 
obesity.” 

' Smart Growth Network, Smart 
Growth Online, at www.smartgrowth. 
org/sgn/default.asp (Feb. 7, 2006). 

'6 New Urbanism Division, American 
Planning Association at www.plan ning. 
org/newurbanism/ (Feb. 7, 2006). 

"What is Smart Growth?, Ur- 
ban Land Inst. at www.uli.org/AM/ 
Template.cfm?Section=Smart_ 
Growth2&Template=/TaggedPage/ 
TaggedPageDisplay.cfm&TPLID=110& 
ContentID=13924 (Feb. 7, 2006). 

'S Form Based Code, Form Based Code 
Inst. at www.formbasedcodes.org (Feb. 7, 
2006). The Form-Based Codes Institute 
(FBCI) was formed in early October 
2004. Goals of the alliance include setting 
standards for the practice of Form-Based 
Coding (FBC), education and outreach 
about FBC to various audiences, and 
creating a forum for discussion about and 
advancement of FBC. Of its 16 members, 
six are based in Florida: Victor Dover, An- 
drés Duany, Joe Kohl, Stephen Mouzon, 
Samuel E. Poole III, and Bill Spikowski. 

'’ Peter Katz, Form First: The New 
Urbanist Alternative to Conventional 
Zoning, 70 PLANNING MaGazineE 16 (Nov. 
2004). 

*° Form Based Zoning: The Principle 
Differences Between Form-Based and 
Traditional Zoning, American Planning 
Association at www.planning.org/pas/ 
member/pdf /QN 1text.pdf (Feb 7. 2006). 


21 The SmartCode is available at www. 
placemakers.com/info/smartcode.html. A 
cottage industry has been created around 
customizing the SmartCode for local 
use. 

*4 The Practice of Connective Design, 
Cooper Carry at www.coopercarry.com/ 
D=47&projectOrder=6&imagelD=1 (Feb. 
8, 2006). Interestingly enough, the area 
had originally been designed by John 
Nolen in 1923. The new plan “celebrates 
the historic Nolen.” 

°° Project Profile for Downtown Ken- 
dall, Dover, Kohl & Partners at www. 
doverkohl.com/project_detail_pages/ken- 
dall_new.html (Feb. 7, 2006). 

*6 The Bert J. Harris, Jr., Private 
Property Rights Protection Act (Fla. 
Stat. §70.001) requires compensation to 
landowners when a “specific action of a 
governmental entity has inordinately 
burdened an existing use of real property 
or a vested right to a specific use of real 
property.” 

*7 David Brain, From Traditional Neigh- 
borhoods to Sustainable Regions: Three 
Counties Respond to Sprawl, A GuiDEBOOK 
To New UrBANISM IN FLoripa 2005 (Florida 
Chapter of the Congress for the New 
Urbanism, 2005). 

*8 Fia. Strat. §190.003(6). 

*° Properly done, this can be economi- 
cally advantageous for the developer. 
From the developer’s tax standpoint, 
donation of land to a tax-exempt organi- 
zation is usually better than contribution 
of property to a homeowners’ association. 
Commercial property, of course, can be 
extremely valuable once established. 

*° To avoid bringing this association 
into Fia. Star. §720, care must be taken 
to avoid including any residential prop- 
erty. 

3! See Doris S. Goldstein, New Urbanism: 
Planning and Structure of the Traditional 
Neighborhood Development, 17 
AND Property MaGazine 8 (Nov./Dec. 2003), 
available at www.newtownlaw.com/ ar- 
ticles.htm; Steuteville & Langdon, Legal 
Planning for New Urbanist Communities, 
New UrsanisM: COMPREHENSIVE REPORT AND 
Best Practices Guibe 11-2 (3rd ed., New 


Doris Sussman Goldstein, who 
frequently writes and speaks on the sub- 
ject of New Urbanism, is a solo practitio- 
ner in Jacksonville. Since 1986, she has 
worked with the developers of Seaside and 
more than 20 other new urbanist commu- 
nities. Ms. Goldstein is a graduate of the 
University of Florida and Harvard Law 
School and is a member of The Florida 
Bar Committee on Condominiums and 
Planned Developments. 

This column is submitted on behalf 
of the Real Property, Probate and Trust 
Law Section, Julius J. Zschau, chair, and 
William P. Sklar and Richard R. Gans, 
editors. 
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Urban Publications, Inc. 2003). 

*2 While homeowners’ associations are 
not automatically exempt from income 
tax, most homeowners’ associations elect 
treatment under §528 of the Internal 
Revenue Code, under which members’ 
assessments (known as “exempt function 
income”) are not taxed. To qualify under 
§528, substantially all (85% or more) 
of the units, lots, or buildings must be 
used by individuals for residences. A 


mixed-use property association or con- 
dominium association may not qualify. 
Although most assessment income is 
offset by expenses, that may not be true 
for money collected for reserves. This 
factor may contribute to the developer’s 
decision to create separate associations 
for residential and commercial proper- 
ties. 

33-15 U.S.C. §§1700 - 1720 (2003). The 
ILSFDA regulations are found at 24 


C.F.R. Parts 1710 - 1730 (2002). 

‘4 Congress enacted the Fair Housing 
Act as Title VIII of the Civil Rights Act 
of 1968. The Fair Housing Amendments 
Act of 1988 significantly expanded its 
scope. 

35 42 U.S.C. §§12101 et seq. Title III is 
further implemented by regulations by 
the Department of Transportation, 49 
C.F.R. Parts 27, 37, and the Department 
of Justice, 28 C.F.R. Part 36. 


Books 


The Doorstep of Depravity 
by Noah Bond 
Reviewed by Christina C. McAdams 

Events move from improbable to mysterious to incredible 
in Noah Bond’s new legal thriller, The Doorstep of Depravity. 
The dust jacket promises “A Tale of Lawyers, Heirs, Greed, 
Deceit, Lust & Death.” Add to that biological weaponry and 
identity theft and you have the stuff of the typical Grisham- 
wannabe novel. Although this book is somewhat long on 
plot and short on character development, Mr. Bond takes 
the reader on an unpretentious and enjoyable trip through 
the door and into the heart of depravity. 

A simple prologue warns of ominous things to come. On 
a cold and stormy evening in upstate New York, a young 
woman sheds her jacket, sweater, and umbrella before she 
walks up the lane to a mansion. For some reason, she wants 
to arrive looking wet and bedraggled. Even more foreboding: 
She carries “tools of the trade” in her waterproof backpack 
— makeup, insulin, and a syringe — although she is not 
diabetic. 

Once we cross over the threshold into the mansion as 
well as the novel, we quickly learn that money and greed 
define the very heart of depravity. The young woman who 
wants to appear to be something she is not is Kay Claussen, 
a doctoral student. Most improbably, she daydreams about 
viruses and epidemics while learning that she is the benefi- 
ciary of a multimillion-dollar inter vivos trust established 
by her recently deceased uncle. Kay has been out of touch 
with her family for many years, including her cousins Elke 
and Gunnar, who are to receive smaller but substantial 
specific bequests and legacies. The catch for Kay is that 
Uncle Rupert feared that she would turn into a spinster, so 
he inserted a proviso into the trust declaration requiring 
that any beneficiary must not only survive him by 60 days 
but also prove an intention to procreate. 

This starts the wheels turning. Cousin Gunnar, the suc- 
cessor trustee, hires a bright and savvy big-firm lawyer, Bob 
Brandt. Kay turns to Grace O’Higgins, an equally attractive 
but somewhat inexperienced solo practitioner. Grace files 
a lawsuit to protect her client’s interests, and while she 
struggles with the legal issues and a smoldering interest 
in Bob Brandt, the seemingly mousey old-maid-to-be Kay 
quickly digs up a prospective husband. After a videotaped 
ceremony, cousins Gunnar and Elke and the court reporter 
succumb to a mysterious virus. Guess who’s responsible for 
the mini-epidemic? 
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Although initially this novel develops slowly — partly 
because of the author’s desire to explain the complexities 
of trust litigation — the final third of the story unfolds at 
a fast pace. Sociopathic Kay is overcome with greed. By 
marrying under suspicious circumstances and finishing off 
her beneficiary cousins, she receives the entire trust corpus: 
$10 million. Yet, that is not enough. Her scheme to defraud 
the government out of its fair share of estate taxes causes 
Grace and Bob to finally open their eyes to the deception 
and ultimately draws the scrutiny of a trio of nefarious 
government agents. 

Noah Bond has co-written a screenplay based on his 
first novel, NOMAD/Y, and plans a similar project for this 
book. This might explain why The Doorstep of Depravity 
reads more like a movie script than a novel, with page upon 
page of dialogue. The novel also suffers from unattractive 
typesetting and inconsistent editing. (One wonders about 
the need for an annoying apostrophe in “ ’phone. ”) And a 
final revelation at the end of this plot-driven work, although 
clever, actually creates more loose ends than it ties up. But 
these distractions are generally minimal in this otherwise 
fun and engaging novel. 

Noah Bond’s novel, The Doorstep of Depravity (254 pages) 
costs $16.95 and is currently available on amazon.com. 


Christina C. McAdams is a career staff attorney at the Second 
District Court of Appeal in Tampa. 


Litigation with the 
Federal Government 
by Gregory C. Sisk 

This fourth edition is a complete, step-by-step guide of 
the information needed to deal with all aspects of suits 
involving the federal government. 

Topics include recognizing the immunity of the govern- 
ment from claims for civilian and military employees’ in- 
juries; seeing how a personal injury suit against a federal 
employee may be converted by the government into a suit 
against itself; understanding the special tribunals with 
nationwide jurisdiction; learning about special procedures 
for asserting contract claims under the Contract Disputes 
Act; obtaining attorneys’ fees against the federal govern- 
ment under multiple statutes; and covering the role of the 
federal government as a plaintiff in civil litigation. 

Litigation with the Federal Government is available 
through ALA-ABA at www.ali-aba.org and sells for 
$147.50. 
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FAMILY LAW 


by Dr. Robert A. Evans 


Treatment Considerations with 
Children Diagnosed with PAS 


requently in cases in which 

parental alienation syn- 

drome (PAS) has been de- 

termined, courts become 
concerned with ordering the appro- 
priate mental health treatment for 
the children involved. There is an 
abundance of confusion regarding 
such solutions, and this article will 
draw upon the available research 
that addresses this issue and pro- 
vide suggestions as to treatment 
interventions. 


Parental Alienation Syndrome 

Dr. Richard A. Gardner observed, 
in the conduct of numerous cus- 
tody evaluations of children, that 
divorcing families shared common 
characteristics which he designated 
parental alienation syndrome,' in 
which one parent, an alienating par- 
ent, alienates the child or children 
from a targeted parent. The alienat- 
ing parent applies, both consciously 
and subconsciously, brainwashing 
and programming techniques in an 
attempt to alienate the child from 
the other parent. In the process, 
the alienating parent commonly 
denigrates the other parent in front 
of the child and to other significant 
adults in the targeted parent’s life. 
An important distinction of PAS 
from the term “parent alienation” is 
that the child also contributes to the 
denigration process of the targeted 
parent.” The children commonly 
echo the alienating parent in their 
complaints regarding the targeted 
parent. Specific symptoms of PAS* 
are: 

Campaign of denigration: deni- 
gration of the targeted parent com- 


pletely, especially in the presence of 
the alienating parent. The children 
express profound hatred for the tar- 
geted parent. 

Weak rationalizations for the 
denigration: The children base their 
justification for their alienation on 
rationalizations that are completely 
irrational, and ludicrous (for exam- 
ple, “he takes me to Disney World too 
much”). These chiidren are unable to 
provide more compelling reasons for 
their rejection.‘ 

Lack of ambivalence: Denigrating 
statements are often made with a 
complete lack of ambivalence by the 
child. That is, there are no mixed 
feelings with these children; the 
targeted parent is all “bad” and the 
alienating parent is all “good.” 

The “Independent Thinker” phe- 
nomenon: The child proudly profess- 
es that his or her rejection of the tar- 
geted parent is their own doing. They 
will deny any contributions from the 
alienating parent, who supports the 
child in their proclamations. The 
alienating parent reinforces this 
contention by making statements 
such as, “I can’t force her to see her 
dad, if she does not want to.” 

Reflexive support of the alienating 
parent: The child automatically takes 
the position of the alienating parent; 
even the alienating parent may not 
present the argument as forcefully 
as the supporting child. 

Absence of guilt: A PAS child typi- 
cally has no guilt or remorse over the 
exploitation of the targeted parent. 
There is frequently a complete ab- 
sence of gratitude for gifts, support 
of any kind, or any involvement by 
the targeted parent in their lives. 


This lack of guilt cannot be attrib- 
uted solely to the child’s cognitive , 
immaturity, but is related to the 
brainwashing and programming by 
the alienating parent.® 

Presence of borrowed scenarios: 
The child’s presentation carries a 
rehearsed quality. They use language 
and expressions that are clearly not 
their own. Their verbalizations ap- 
pear to be coached and rehearsed, 
and the only source of the borrowed 
scenarios appears to be the alienat- 
ing parent.® 

Animosity toward the extended 
family of the alienated parent: The 
targeted parent’s extended family 
(e.g., aunts, uncles, cousins, grand- 
parents) is included in the animosity. 
These individuals are also perceived 
as having negative qualities or using 
inappropriate actions since they are 
associated with the targeted parent. 
Any attempt by the extended family 
to counter the denigration of the tar- 
geted parent is viewed by the child 
as an attack on his or her beliefs.’ 

Gardner emphasized the psycho- 
pathology of the alienating parent. 
Additionally, this syndrome causes 
professionals to recognize that 
children have to cope with intense 
conflict in divorce situations and 
to deal with the rejected parent’s 
parenting skills, which typically are 
not at their highest level. Whatever 
the etiology of the child’s divorce-re- 
lated psychological conditions that 
require treatment, improvement 
usually necessitates both a legal and 
therapeutic intervention. 

Gardner made a very important 
contribution to the field of family law 
with the development of the PAS by 
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alerting the legal community that a 
possible reason for a child rejecting 
a parent is due to overt or covert 
manipulation by another parent. 
He provided specific recommenda- 
tions about the combination of legal 
and therapeutic interventions. Of 
significance was the need for a court 
order for continued contact between 
parents and children in mild and 
some moderate levels of PAS. His un- 
derlying message was that problems 
between parents and children should 
be addressed and not avoided by 
terminating any relationships. The 
exceptions are in some moderate and 
virtually all severe cases of PAS. 

In PAS, an alienating parent is un- 
able to tolerate separation from the 
child, and thus, programs and uses 
the child to meet his or her own emo- 
tional needs. The alienating parent 
is considered emotionally disturbed, 
keeping the child from a relationship 
with a potentially healthier, targeted 
parent. After all, isn’t it the primary 
role of a parent to foster a relation- 
ship with the other parent? Only 
dysfunctional parents believe a child 
should terminate such a relation- 
ship. This framework of looking for a 
disturbed versus a healthier parent 
seems to be in concert with the ad- 
versarial court contest over custody. 
Often there are charges of abuse by 
one side and countercharges of PAS 
by the other side, which then must 
be examined in a social investigation 
or child custody evaluation. Parents 
who have suffered the terrible hurt 
of having a child grow distant from 
them seize upon the theory of PAS 
and feel vindicated if an evaluator 
can determine that the child has 
been alienated. 

The PAS cases that end up in 
therapists’ offices after a court 
hearing usually do not have one 
parent who is much more psychologi- 
cally healthy than the other. Usually, 
these are families that would have 
ended up in treatment because of 
the child’s disturbances, regard- 
less of the parents’ divorce. From 
a “family systems” perspective, the 
blame for PAS lies less within the 
psychopathology of one parent than 
it does with the usually very high 
conflict between both parents and 
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their psychopathology. Such families 
are not easy to help and may very 
likely return to court with or without 
therapeutic interventions. 

It maybe helpful for judges, attor- 
neys, and therapists to increase their 
understanding about these families 
and move away from a blame-based 
formulation, realizing that treat- 
ment requires commitment over time 
for substantial results. 

There are a number of different 
reasons that a child might reject 
one parent in a divorced family, 
and a number of ways to help those 
families are available. PAS does 
fit many of these cases. Whether 
is PAS is indicated or not, it is es- 
sential that courts order continued 
contact with both parents. In severe 
PAS cases, however, courts need to 
terminate the relationship between 
the alienating parent and the child, 
and give exclusive, sole custody to 
the targeted parent without any con- 
tact with the alienating parent. This 
exclusive custody needs to remain 
in effect until the relationship with 
the targeted parent is reestablished 
and the alienating parent is “reha- 
bilitated” in the sense that he or she 
recognizes the consequences of their 
behavior. 

Maintaining the relationship 
with an alienating parent and child 
only creates a formula for failure in 
reestablishing the targeted parent 
and the child. The alienating parent 
does not automatically discontinue 
their programming tactics. There 
are some non-PAS cases, however, 
in which there are other reasons for 
estrangement between parent and 
child which need different therapeu- 
tic interventions. Most notably these 
cases involve abuse. 


Variations of PAS 

The presence of PAS is determined 
mainly by the extent to which a child 
is consciously or unconsciously be- 
ing programmed by the alienating 
parent to reject the targeted parent. 
Gardner recommended legal and 
therapeutic interventions based on 
the degree of severity of the case. 
That is, whether it is at the mild, 
moderate, or severe level of parental 
alienation. The determination of the 


degree of PAS depends mainly on the 
evaluation of the psychopathology of 
the alienating parent. 

For mild parental alienation cases, 
Gardner suggested that court-or- 
dered visitation is the only interven- 
tion necessary. Such orders reassure 
the alienating parent, as well as the 
child, of the stability of their rela- 
tionship — their relationship will not 
be jeopardized or threatened by the 
targeted parent. The order for visita- 
tion will alleviate the child’s guilt. 
After all, the child is now “ordered” 
to reside with one parent (e.g., the 
alienating parent), thus removing 
the child’s obligation to choose a par- 
ent. Hence, there can be no guilt or 
fear of leaving one parent for a visit, 
nor any hesitation to visit the other. 
Court orders also have a side benefit 
typically to decrease the conflict 
between the parents. In mild cases, 
the alienating parent is assumed 
not to have any severe emotional 
problems. 

The vast majority of cases, how- 
ever, fall in the moderate PAS cat- 
egory, in which it is assumed that the 
alienating parent gives verbal and 
nonverbal cues to the child to encour- 
age acting out angrily against the 
targeted parent or to be afraid of that 
parent. It is recommended, under 
these circumstances, that a combina- 
tion of court orders for visitation as 
well as counseling or psychotherapy 
be issued. The therapy in these cases 
is not designed to increase parents’ 
insight, but rather to structure their 
behavior around visitation. Therapy 
also tries to help the targeted par- 
ent become more “tough-skinned” 
or resilient about the child’s rejec- 
tion, reprogramming the child, and 
confronting the alienation tactics of 
the alienating parent. 

In severe cases of PAS, Gardner 
recommended a change in residence 
or primary custody.* While apparent- 
ly a drastic recommendation, given 
the child’s professed attachment to 
the alienating parent and fear of the 
targeted parent, there are signifi- 
cant justifications to warrant such 
a change. Typically, in severe cases, 
the alienating parent has severe 
psychopathology which affects other 
parenting aspects. For example, the 
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alienating parent may be chronically 
suicidal and the child skips school to 
stay home with that parent partly 
out of fear that parent will take his 
or her life while at school. By staying 
home the child protects the parent. 

Sometimes the alienating parent 
has rigid, paranoid thinking that 
severely limits the child’s ability to 
differentiate and mature in other 
aspects of life. The paranoid think- 
ing leads to choices of with whom 
the child may play and when. The 
paranoia may be projected onto the 
targeted parent who is perceived to 
be a threat to the alienating par- 
ent and ultimately the child. This 
delusional thinking is transmitted 
to the child who develops a shared 
delusion toward the targeted par- 
ent. The ordered change in custody 
assumes that the targeted parent is 
more emotionally healthy than the 
alienating parent. 

In the classic PAS scenario, a 
hated, or targeted, parent and an 
alienating, or loved, parent are 
involved with each other. Typically, 
one parent has left a depressed, low- 
functioning, alienating parent who 
over-identifies with their parenting 
role (mother/father role). For the 
child to be susceptible to alienation, 
the child usually feels abandoned by 
the departed parent, who may have 
left precipitously. The child may feel 
abandoned because of the alienat- 
ing parent’s statements, such as he 
or she “left us.” One child told this 
writer, “He divorced us.” The child 
clings to the lower-functioning, alien- 
ating parent and may be caught in 
what Gardner called a “folly a deux” 
against the departed parent as a way 
of bolstering the alienating parent so 
that he or she can continue to care 
for the child. In cases where the 
alienating parent is the father and 
the target is the mother, the child, 
usually a male, identifies with the 
father who is contemptuous of the 
mother’s weakness. The father, nar- 
cissistic and successful, looks down 
on others he may perceive as not as 
successful as he. The mother has 
usually committed the abandonment 
(e.g., pursued a career, left to care 
for an ailing parent, etc.), thereby 
subjecting the child to emotional 


stress by feeling overburdened in 
taking care of her. The mother may 
have behaved in a way that the child 
labels as morally wrong (usually 
with help from the father). 


A Systems View of PAS 

The vast majority of PAS cases 
that attempt therapy are catego- 
rized at the moderate level. One of 
the difficulties in these cases is that 
the targeted parent, being a human 
being, usually contributes directly 
to the problems in the parent-child 
relationship. The targeted parent’s 
shortcomings contribute to the ongo- 
ing parental conflict with the alienat- 
ing parent. Very often, the targeted 
parent has, or develops, a distant, 
rigid style which is seen by the child 
as authoritarian. Males, growing up 
in 21st century America, are still not 
educated on emotions, feelings, and 
communication skills and naturally 
fall prey to this scenario. The style 
of the targeted parent contrasts with 
the indulgent, clinging style of the 
alienating parent. This combination 


of parenting styles is often seen in in- 
tact families as well as families who 
have children with severe emotional 
problems. Family therapy in intact 
families is usually aimed at bringing 
the father into a closer relationship 
with the child and increasing their 
affection. It.is also aimed at helping 
the mother find an identity outside 
of the parent role to help with her 
parenting. The same therapy tech- 
niques apply in PAS cases. Both 
parents usually need help with their 
parenting skills. 

Conflict between the parents 
is probably the main contributor 
to moderate PAS. Johnson and 
Campbell, in their book Impasses of 
Divorce,’ note that children around 
the age of nine usually ally with 
one parent in high conflict cases. 
This behavior is a common survival 
strategy because conflict takes great 
ego strength to remain neutral. Di- 
vorced couples usually force friends 
to choose between them, and even 
therapists find it difficult to main- 
tain emotional ties to both divorced 
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parents. In family therapy for PAS 
cases, the neutral family therapist 
assists the child in keeping contact 
with both sides and performs con- 
joint work with the parents in order 
to reduce situational conflict. 

Conflict often escalates outside of 
the immediate family to include at- 
torneys and therapists. Johnson and 
Campbell maintain that therapists, 
especially individual child thera- 
pists, can unwittingly become part 
of the system, thus, sustaining the 
syndrome. Very few therapists and 
mediators are knowledgeable about 
PAS. Most therapists are originally 
trained in individual models of psy- 
chotherapy in which understanding 
and venting of feelings are the main 
therapeutic techniques. Often thera- 
pists only see the child with the loved 
parent and avoid contact with the 
other parent because of their own 
fear of conflict. These therapists take 
children’s statements at face value 
and do not realize that children of 
divorce will often say different things 
depending upon which parent is 
with the child. Even sophisticated 
therapists who know about PAS can 
be drawn into the warring systems. 
When an evaluator believes that 
a child is alienated and the child’s 
therapist is unwilling to meet with 
the hated parent and is unrecep- 
tive to feedback about alienation, it 
may be necessary to discontinue the 
child’s therapy. However, if the child 
is very attached to that therapist, 
changing the child’s therapist should 
be done only as a last resort. Because 
therapists can become part of the 
warring factions that contribute to 
PAS, communication and collabora- 
tion among therapists in the family 
is essential. As part of the conflict, 
often parents will try to block com- 
munication between therapists. 
Court orders allowing communica- 
tion will facilitate treatment. 


Innovations in Legal and 
Therapeutic Interventions 
What about the role of mediation 
or parent coordination in PAS? The 
premise is that help for PAS almost 
always involves a combination of 
legal and therapeutic interventions; 
however the delays caused by the 
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formal court proceedings may con- 
tribute to the problem. Early nego- 
tiation, intervention, or mediation 
in these cases can be a powerful tool 
for attorneys in providing a rapid 
solution to child estrangement which 
can evolve into total rejection of one 
parent by a child. Time is of the es- 
sence in dealing with problems that 
may lead to PAS. 

If contact is stopped between a par- 
ent and a child, a pattern is likely to 
develop such that it will be difficult 
to mend the relationship. Even with- 
out the assistance and cooperation 
of an “alienating parent,” the child 
can develop phobic-type symptoms, 
showing anxiety about contact with 
a parent. Phobias are strengthened 
and maintained by avoidance. 

Mediation and parental coordi- 
nation can be used to keep contact 
between parents and children, to 
help to select a mutually acceptable 
therapist who may be able to solve 
the problems with early intervention, 
or to quickly select a neutral evalu- 
ator. A neutral evaluator is in the 
best position to determine whether 
there are substantive reasons for the 
child’s rejection of one parent or if 
the child is responding to the other 
parent’s need to have an ally. 


Outcomes of Treatment 

There has been very little re- 
search on the success of legal and 
therapeutic interventions for PAS. 
However, reports from therapists 
who are working in the field suggest 
that there are few relatively quick, 
miraculous cures. Success in PAS 
cases should be defined as the reha- 
bilitation of a previously alienated 
relationship between a parent and 
child and a continuing relationship 
with a previously alienating par- 
ent. 

It is often frustrating for parents 
and therapists when the parents 
improve in their behavior and the 
child remains stuck in a rejecting 
attitude. Sometimes the children 
who have gone through the wars of 
divorce must reach a higher level of 
maturity before they are able to give 
up their rejecting attitude. The big- 
gest tragedy is that sometimes the 
rejected parent loses patience and 


gives up before that change occurs. 

The damage of PAS can be a life- 
threatening disorder with dire conse- 
quences to children, and ultimately 
society. In many cases, however, 
speedy intervention by therapists, 
attorneys, and the courts can keep 
smaller problems from escalating 
into termination of the relationship 
between parents and children. The 
more that judges, attorneys, and 
therapists understand PAS, and how 
they may unwittingly contribute to 
the problems through escalation of 
conflict, the more damage can be 
prevented. O 
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Robert A. Evans, Ph.D., is a li- 
censed school psychologist and has a 
private practice in Altamonte Springs and 
Safety Harbor. He can be reached through 
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tential.com. 
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of the Family Law Section, Jorge M. Ces- 
tero, chair, and Charles F. Miller, editor. 
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@ Accident Investigation, Injury, Death, 
Property Damage, Defect, Negligence, Fire, 
Fraud, Bad Faith, Faulty Repair. State/Na- 
tionwide,* Salvatore R. Raimondi, Sr., (561) 
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aircraft accident investigator. In-depth knowl- 
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@ American Document Examiners, Rita 
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U.S. Phone(561)622-6310; 

www.americandocumentexaminers.com. 
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21 Drive, Suite 123, Jacksonville, FL 32216, 
(904) 721-3434. Thirty years experience 
in Federal and State Crime Laboratories. 
Qualified in Federal and State courts. Retired 
FDLE Document Examiner. 


= Certified Forensic Document Exam- 
iner, Thomas Vastrick, 380 S. State Road 
434,Suite 1004-132, Altamonte Springs, FL 
32714. (800) 544-0004. Formerly with U.S. 
Postal Inspection Service Crime Lab. Over 
27 yrs. Experience. ABFDE Certified (former 
Board Director.) Court qualified throughout 
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with twenty-six years of Law Enforcement 
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@ Physicians For Quality: Credible medi- 
cal experts. Since 1986. We have Florida 
physicians who have agreed to review your 
malpractice case, and if it has merit, testify for 
you. Plaintiff or Defense. 1-800-284-3627. 
Visitus at www.pfq.com. 


Mining Engineering 


@ Mining Engineering Experts: Extensive 
expert witness experience, all types mining: 
accidents, injuries, wrongful death, construc- 
tion, trucking/rail, disputes, product liability, 
mineral property management, mineral ap- 
praisal for estate & tax 540-989-5727. 


Premises Liability 
& Security 


@ Premises Liability & Security; Police 
Practices & Procedures; Wrongful death. 
William T. Gaut (239) 593-8033. Naples, 
Florida. Visit Web site: www.wtgaut. 
com. 


Real Estate Law 


= James L. Mack, Board Certified Real 
Estate Lawyer with 55 years of practice in 
Florida exclusively in the area of real estate 
law, “AV” rated, Chair of Dade County Bar 
Ass'n Real Property Committee 1995-2004, 
is available to act as expert witness or con- 
sultant in real property litigation in all Florida 
counties. 20185 East Country Club Drive, 
#607, Miami 33180, (305) 933-2266, fax 
(305) 682-1533. 


Malpractice Insurance 


@ Jason A. Wyman of Advanced Insurance 
is an independent agent who specializes in 
malpractice insurance. Access rates from 
various carriers with one application. (954) 
889-0710; jwyman @advancedins.com. 


_ Stockbroker Fraud 
Mismanagement 


@ Call us to talk over remedies available 
to your clients who have securities account 
losses. Referral or co-counsel; expert wit- 
ness affiliations. David McGee and Peter J. 
Mougey, Beggs & Lane, Pensacola, (850) 
432-2451. 


Stockbroker Misconduct 


@ Darren C. Blum, Esq., concentrates on 
recovering investors’ losses caused by stock 
and commodity broker misconduct. Mr. Blum 
has vast experience within the securities in- 
dustry, as a former licensed broker; former 
associate of a large New York law firm that 
defended many brokers and brokerage firms; 
former intern for the NASD Arbitration Depart- 
ment; a published author and coauthor of se- 
curities arbitration articles; and an approved 
Arbitrator for the NASD and NFA. Referring 
attorneys are gladly paid in accordance with 
Florida Bar rules. Blum & Silver, LLP, 12540 
W. Atlantic Bivd., Coral Springs, FL 33071; 
phone (954) 255-8181, fax (954) 255-8175, 
1-877-STOCK-LAW. 


Mechanical Engineering 


Warnings, Labels, Instructions and User Manuals 


Consumer Product Safety 


Vehicles: Auto, Truck, Trailer, Boat, Recreational 


Chemical, Environmental and Fire 


Agricultural and Construction Engineering 


Miller Engineering 
Michigan 


www.millerengineering.com 
e-mail: jmiller@millerengineering.com 


Power Tools and Machine Guarding 

Guarding and Entanglement Accidents 
Compliance with OSHA/ANSI/ASTM/UL/NFPA 
Metalworking, Woodworking, Plastic Molding 


Warnings & Instructions Books by Miller & Lehto (4) 
Design of User Manuals & Wamings (ANS! Z535) 
Intemational (ISO) SymbolWaming Requirements 
Health & Chemical Hazard Warnings 


Human Factors and Ergonomics 
Slips, Falls: Premise - Vehicle - Ladder 
Child, Home Appliances, Power Tools & Electrical 


Auto Crash Data Retrieval System (Vetronix CDR) 
Roadway/Traffic Accident Reconstruction 

ATV, Jet Ski, Snowmobile, Personal Watercraft 
Seat Belts, Air Bags, Restraint Usage/Wamings 


Fires & Explosions: Vapors/Electrical/Chemical 
OSHA Material Safety Data Sheets (MSDS) 
Chemical Labeling Requirements (ANSI 2129.1) 
Groundwater & Environmental Contamination 
Chemical & Solid Waste Disposal Wamings 


Construction Trades & Equipment Accidents 
Tractor, Implement, Harvester & Grain Storage 
Chemicals: Pesticides, Herbicides, Fungicides 


James M. Miller, PE, PhD Mark R. Lehto, PhD 
Bradley T. Cook, PE, BSME 
Our 12 other professional staff represent degrees in 
mechanical, agricultural, chemical, human factors, 
ergonomics, packaging, law and psychology. 
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Lawyer Services 


Services to reduce healthcare liens and Subrogation claims | 
for the Plaintiff'sTrial Bar 
ERISA Plans 
\ * State and federal government health plans 
Medicare/Medicaid | Start thinking 
S 
liens | Journal 
ampus 
- Provider balance billing disputes | Directory. 
5. 
WADE YEAKLE P.A. www.wadeyeakle.com Don t miss 
Tort & insurance practice since 1967 Phone: (727) 896-1230 A H 
Healthcare specialization since 1990 Fax: (727) 823-8043 z being in the 
540 4" Street North Cell: (727) 643-9695 2006. 
St. Petersburg, FL 33701-2302 Email: Info@wadeyeakle.com | 


FORENSIC & INVESTIGATIVE ACCOUNTANTS 
LITIGATION SUPPORT & ADVISORY SERVICES 


Claims for Damages and Lost Profits - Contract Disputes 
Economic Crimes - Stockholder Derivative Actions 
Bankruptcies & Reorganizations 
Frauds, Defalcations & Financial Irregularities 
Expert Testimony 


561-5685 


Serving individuals, law firms, corporations and government agencies 
nationwide. 


Michael A. DeCarlo, Jr. CPA THE DECARLO GROUP, LLC 
1401 Brickell Avenue #920, Miami, FL 33131 (305) 373-3800 


Expert Witness Testimony 
For Insurance-Based Litigation AMERICAN HEART 


ASSOCIATION 
INSURANCE METRICS CORP. 


Experienced in: 

Agent/Actuarial Malpractice, Surplus Lines Fighting Heart Disease and Stroke 

Bad Faith, Coverage, Applications, Regulation 
Damages, Standards of Care, Reinsurance 


Liability, CGL, WC, Auto, HO, Disability 

id Health, Lie, Annuities, Ins. J OIN THE FIRM 
Bill Hager, President cat 561-995-7429 


www. expertinsurancewitness.com 


Have you ever wished — you could sit down and talk in complete confidence with someone about 
your law practice—someone whose drinking or drug problem may have been worse than yours; someone 
who can tell you what drinking/use of drugs did to his or her practice, family, and health? Or maybe just 
someone to listen with an understanding heart rather than with judgment and condemnation? 


Have you ever thought what 2 relief it would be, without any cost whatsoever, to be able to talk frankly 
with just such a person—a person who is solving problems just like yours and is living happily and use- 
fully? 


Now you can. Call the Florida Lawyers Assistance, Inc., hotline at 800/282-8981. 
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Lawyer Services 


No Merit - No Charge (subject to terms) TRADEMARK 


CIRCUMVENT THE CAPS ON MEDICAL MALPRACTIC = 
in depth medical testimony of physical damages caused by pain. 


TRADEMARK-Supply word and/or 
design plus goods or services. 


: ® SEARCH FEES: 

\\ itness, Ltd. COMBINED SEARCH - $315 

(US., State, Expanded Common Law and Internet) 
medical expert testimony in medical malpractice, personal injury & disability claims TRADEMARK OFFICE - $135 
STATE TRADEMARK - $140 
: Wi vides EXPANDED COMMON LAW - $165 

DESIGNS - $210 per International class 
quality medical experts COPYRIGHT - $180 
any field of health care PATENT SEARCH - $450 (minimum) 
INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 

(for attomeys only - applications, Section 8 

& 15, Assignments, renewals.) 
RESEARCH- (SEC - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED- Our services meet 
standards set for us by a D.C. Court 
of Appeals Committee. 


If it's a question of 


Safety... 


The answer must be 
Engineering, Safety, and 


Security Experts Professional 


(All Disciplines) 


Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 
200 North Glebe Rd., Suite 321 
Arlington, VA 22203 
Phone: (703) 524-8200 
FAX: (703) 525-8451 
Major credit cards accepted. 

TOLL FREE: 1-800-642-6564 
WWW.TRADEMARKINFO.COM 
SINCE 1957 


Professional Safety Incorporated 


1.800.562.7233 Located in the Palm Beach Area 


KERR & ASSOCIATES 


Court Reporters 


‘Call for Entries 


Still time to enter Florida Competition for 
Law Firm Brochures and Newsletters. 


Serving Lake and Seminole County 


1-800-246-1753 


For entry details and forms, go to 
www.advocatusdiaboli.org 


Sanford 
1033 W. 1st Street 
Suite A 
Sanford, Florida 32771 

(407) 330-4700 


INCREASE 
REVENUE 75% 
BANKRUPTCY CH 7-13 
PETITION PROCESSING 


UNDER NEW REFROM LAW 
Best Case - ECF Filing 


Tavares 
614 N. Sinclair Ave. 
Tavares, Florida 32778 
(352) 742-3144 
Fax (352) 742-1244 


FREE YOUR STAFF TO WORK 
F lori da B ar : _lctoeerin ON MORE COMPLEX CASES— 


ELIMINATE ALL TIME 


J CONSUMING DETAILS AND LET 


Deposition Suites Available 
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Bankruptcy Coordinator 
Blumberg Excelsior STEVE RUSHING 


Bridge Funds How do you plead to the charge of being a cat burglar? 
Broad & Cassel 


Corporate Creations | | 
East Bay Mortgage | 


e f Smart Marketing 


Empire Corporate 

FastCase 

Florida Lawyers Mutual Cover 3 
Gilsbar 


Government Liaison 


Great American Ins. 
Harvey E. Morse, P.A. 
Insurance Metrics 


Int’! Genealogical I don’t usually recommend the insanity defense 


Kerr & Associates for a traffic ticket. 
Lawyers Weekly 


LexisNexis Cover 2, 17, 35 


Mergent Investor 31 


Miller Engineering 73 
Med Witness 

Podhurst Orseck 

Professional Safety 

QLTT International 

Ricci, Leopold 

The DeCarlo Group 

U. S. Army JAG 


West Cover 4 
Wade Yeakle 74 Well, you should have thought of this before 


you stole his identity. 


Deve : 
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Liability Insurance © 


You: One click on ResultsPlus™ 


ResultsPlus puts a powerful law library behind your Westlaw” search, 


suggesting analytical materials relevant to your search topic. One click and 
your research may already be done! Get the right answer faster with 


ResultsPlus, exclusively on westlaw.com®. Maybe someone should tell Carl. 


Now for individual cases, too! 
Visit westlawresultsplus.com or call the 
West Reference Attorneys at 1-800-207-9378 and enter 68121. 


© 2005 West, a Thomson business L-311157/1-05 


Differences that matter. 


THOMSON 


WEST 
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